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D.C. Advisory Commission on Sentencing
Submits Recommendations to Council

(Washington, DC - 5 April 2000) -- The D.C. Advisory Commisson on Sentencing,
established the Council of the Didrict of Columbia in 1998 to sudy sentencing
practices and recommend crimind sentencing reforms, submitted its recommendations to
the Council today.

As the Council directed, the Commisson's recommendations address fundamenta changes
to the Didrict's crimind judice sysem resulting from Congress enactment of the Nationa
Capitd Revitdization Sdf-Government Improvement Act of 1997 (the "Revitdization
Act"), which will govern sentencing of al felony offenses committed on or after August 5,
2000. For the 37 most sious fdony offenses, including al violent crimes, the
Revitdization Act abolishes parole and requires convicted defendants to serve a least 85%
of the prison sentence imposed by the judge. In addition, dl Didrict of Columbia prisoners
will serve thar fdony sentences in fadlities run by, or under contract with, the federa
Bureau of Prisons, and everK feony prison sentence must be followed by a period of
post-release supervison in the community, known as supervised releese. The Act adso
abolished the Didrict of Columbia Board of Parole, but it did not mandate the abalition of
parole for offenders convicted of fdony offenses other than the 37 most serious crimes. If
Parole were to be retained for the less serious felonies, it would be under the auspices of
the U.S. Parole Commission.

The Commission recommends that the Council establish a "unita;y" sentencing system by
abolishing parole for dl fdony and misdemeanor offenses. The dternative of a bifurcated
sysem, with parole for some offenses, is viewed as needlesdy complex, paticularly snce
al of the parole authority would be in the hands of federd agencies. By contrast, a unitary
sysem will provide predictability and certainty in sentencing, which_ many view as more
far to the victim and the generd public, as wel as the offender. Further, while there is
concern that sentences might increese in the new system, the Commisson predicts that
ju_dPes will atempt to keep the new syslem neutra by imposing determinate sentences that
will be equivdent to what the defendant would serve under the present system with parole.
In that regard, the Commisson proposes extensve training on the new sentencing system
for judges, prosecutors and defense attorneys prior to August 5.

Supervised rdease is new in the Didrict of Columbia The Commisson recommends
initid supervison periods of three or five years, depending on the seriousness of the crime,
which may be shortened for good behavior. Data presented to the Commission indicate
that offenders who return to crime are most likdy to commit new offenses within the first
3 to 5 years dfter thear release from imprisonment. In order to deter these and other
offenders from committing new crimes and to foder rehabilitation, the Commission
recommends that supervison efforts focus primarily on an offender's successful re-entry
into the community, through, for example, substance abuse trestment and job training. For
certain sex offenders, the Commisson recommends longer periods of supervised relesse,
and for felony offenders whose prison sentences are shorter than one year, the
recommendations would give the judge discretion to impose a shorter period of supervised
release. If the Council adopts the Commisson's recommendations, most felony offenders
will be under supervised release for less time than they would be under parole in the
present system. Sentences to probation ae not affected by the Commisson's
recommendations and will be avalable in the new sysem to the same extent as such
sentences are available now, except that the Commission recommends that judges be given
PSIN authority to include short periods of custody or work release as part of probation in
Oony Cases.



D.C. Advisory Commission on Sentencing
Submits Recommendations to Council

Because nearly 1 in 10 Didrict of Columbia felony convictions involves an offense for
which the maximum pendty is life imprisonment, the Commisson made recommendations
concerning ag)ropriae length of a "lifé'" sentence in a determinate sentencing system.
Currently, "lite" means life imprisonment only if parole is denied; most offenders serving
life sentences are released on parole a some point and remain subject to parole supervision
for life. Under the new deerminate, no-parole system, absent Council action, a life
sentence would mean "life without releese” The Commisson recommends that the
Coundl retan "life without reease’ as a sentencing option for crimes such as fird-degree
murder. However, for other crimes currently carrying a life sentence, the Commisson
recommends that the Council enact provisons to establish a maximum sentence of 60
years (or life without release) for fird-degree murder, 40 years for second-degree murder
and 30 years for other life offenses If the Council adopts the Commisson's
recommendation, the maximum sentence for armed robbery would become 30 years rather
than life, but without parole, the defendant would be required to serve at least 85% of the
sentence imposed.

The Commission's recommendations urge the extenson of a sysem of graduated sanctions
avalable to judges a time of sentencing, operaiing dong the lines pioneered by the
nationdly acclamed D.C. Drug Court. These "intermediate sanctions' fdl between the
traditionad sentencing dternatives of either probation or prison, and combine stringent
supervison of offenders in the community with afocus on rehabilitation.

The Commisson has severd tasks remaining in the months ahead. Three magor aress
requiring further sudy are 1) the need for, or the advisability of, sentencing guiddines or
some other form of limiting judicid discretion in sentencing: 2) the devdopmert of a
wider aray of intermediate sanctions and aternatives to incarceration; and 3) assessng the
impact on correctiond populations of the change from indeterminate sentencing to
determinate sentencing.

Copies of the Commisson's Report can be obtained by writing to the Executive Director,
Dr. Kim S. Hunt, 800 K Street, N.W., Suite 450 South, Washington D.C. 20001, or by
caling 202-353-7797.
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CHAPTER 1

INTRODUCTION

In 1997, the United States Congress enacted the National Capital Revitdization and Sdlf-
Government Improvement Act of 1997 (the “Revitdization Act”).! Thislegidation set the tage
for mgor changesto the Didrict’s crimind justice system.  Among other things, the
Revitdization Act established the Didrict of Columbia Truth in Sentencing Commission (“TIS
Commission”), and directed it to make recommendations to the Council of the Digtrict of
Columbia (* Council”) for amendments to the District of Columbia Code with repect to the
sentences to be imposed for felonies committed on or after August 5, 20002 The TIS
Commission recommendations had to ensure that, for al felony offenses, an offender will
receive a sentence that: (1) reflects the seriousness of the offense and the crimind history of the
offender; (2) provides for just punishment; (3) affords adequate deterrence to the potential

crimina conduct of the offender and others; (4) provides the offender with needed educationd

"Title X1 of Pub.L. 105-33, 111 Stat. 712 (August 5, 1997), amended Pub.L. 105-274, 111 Stat. 2419 (October 21,
1998). Among other things, the Revitalization Act mandated the following:

> transfer of responsibility for housing felony offenders from the District of Columbia Department of
Corrections to the Federal Bureau of Prisons;

»  closure of the Lorton Correctional Complex, and the transfer of its felony population to penal or correctional
facilities operated or private facilities contracted by the Federal Bureau of Prisons;

» appointment of a Corrections Trustee, an independent officer of the District of Columbia government, to
oversee the financial operations of the D.C. Department of Corrections until Lorton’s felony population is
transferred to Federal of Bureau of Prisons control;

» appointment of a Court Services and Offender Supervision Trustee;

»  transfer from the District of Columbia Board of Parole to the United States Parole Commission the jurisdiction
and authority to grant and deny parole, to impose conditions upon an order of parole, and to revoke or modify
conditions of parole;

> abolition of the Board of Parole upon the establishment of the Court Services and Offender Supervision
Agency; and

> establishment of the District of Columbia Truth in Sentencing Commission.

Other major provisions of the Revitalization Act dealt with the District’ s liability for pension benefits, the creation
of the National Capital Revitalization Corporation for economic development, and funding the Superior Court of the
District of Columbiaand the District of Columbia Court of Appeals.

? 111 Stat. 741, Pub. L. 105-33, § 11212; D.C. Code § 24-1212(a).



and voceationd training, medical care, and other correctiona trestment; (5) provides for
community based sentences and intermediate sanctionsin gppropriate cases, and (6) provides,
following any sentence of imprisonment, for an adequate period of sLpervised release

Asto dl felonies described in subsection (h) of section 11212 of the Revitalization Act,*
TIS Commission recommendations had to comply with the truth-in- sentencing standards of
section 20104(a)(1) of the Violent Crime Control and Law Enforcement Act of 1994.° The
principa effect of these changes was to convert the Didtrict’ s sentencing system for all
subsection (h) fdonies from an indeterminate system of minimum and maximum prison terms,
with parole, to a determinate system with a Single prison term impaosed, a least 85% of which the
defendant would be required to serve.

The TIS Commission proceeded from the premise that the Council should be the body to
decide significant changes to sentencing policy in al areas where Congress did not mandate TIS
Commission action. For this reason, the TIS Commission limited its proposed legidation to the
absolute minimum necessary to comply with the Revitdization Act, leaving anumber of
important issues for ultimate resolution by the Council. On February 1, 1998, the TIS
Commission submitted its recommendations to the Council of the Didrict of Columbiain the
form of proposed legidation. The Council ultimately adopted this proposd, known asthe Truth
in Sentencing Amendment Act of 1998.° In a second submission to the Council, the TIS
Commission generdly described outstanding issues and recommended the cregtion of an entity

within the Digtrict government to serve as an advisory body to assist the Council in addressing

® Revitalization Act, § 12112(b)(2); D.C. Code § 24-1212(b)(2).
“ A list of the subsection (h) offensesis provided in Appendix A-1.
° Revitalization Act, § 11212(b)(1); D.C. Code § 24-1212(b)(1).

® Truth in Sentencing Amendment Act of 1998, effective October 10, 1998 (D.C. Law 12-165; D.C. Code § ).



these issues. In response, the Council enacted the Advisory Commission on Sentencing
Establishment Act of 1998, establishing the Advisory Commission on Sentencing
(“Commisson”) and ddlinedting itsrole.”

The Council’ s legidative mandate to the Commission was to make recommendations that
would, if adopted:

e ensurethat, for dl felonies, the sentence imposed on an offender reflect the seriousness of
the offense and the offender’ s crimind history; provide for just punishment; afford
adequate deterrence to any offender; provide the offender with needed educationd or
vocationa training, medica care and other correctiona trestment;

e providefor the use of intermediate sanctions in gppropriate cases,

e providefor an annud review of sentencing data, policies, and practicesin the Didtrict of
Columbig; and

e enhance the fairness and effectiveness of crimind sentencing policies and practicesin the
Digtrict of Columbia

No later than April 5, 2000, the Commission was to submit a report and
recommendations to the Council on the following metters:
e report on sentencing and release practices in the Didtrict of Columbig;
¢ recommend whether the new truth-in-sentencing sentencing structure should apply to
offenses other than subsection (h) offenses, for which it was mandated;

e recommend appropriate limits and conditions of supervised relesse;

7 Advisory Commission Sentencing Establishment Act of 1998, effective October 16, 1998 (D.C. Law 12-167; D.C.
Code § 2-4201 et seq.).



e project theimpact, if any, on the Sze of the Didtrict’s populations of incarcerated
offenders and offenders on supervised rdease if any Commission recommendation is
implemented;

e recommend an appropriate length of alife sentence in a determinate sentencing scheme
for dl “life’ offenses,

e asessintermediate sanctions currently available;

e recommend intermediate sanctions, which may include dternatives to incarceration, that
should be made available, estimate the cost of such programs, and recommend rules or
principles to guide ajudge in imposing intermediate sanctions; and

¢ recommend whether multiple sentences should run concurrently or consecutively, and
what guidance, if any, should be provided to judges in imposing consecutive sentences.
If the Commission recommends a system of sentencing guiddines as part of the April

report, any such recommendations must address:

e whether and under what circumstances to impose probation, imprisonment and afine, and
the length or amount of each;

e the goplication of intermediate sanctions in appropriate cases, and

e gpped rights consdered appropriate or congtitutionally required.

Any recommendation must take into consideration the impact on existing correctiond or
offender supervisory resources, and on the size of the correctiona or supervised offender

population. Further, the Commission must assess the cost of any recommendation.



Commission Organization and Activities
The Commission is composed of the following 13 voting members and 4 non-vaoting
members.

Voting members

The Hon. Harold Brazil, Chair, Committee on the Judiciary, Council of the Didrict of
Columbia

The Hon. Harold L. Cushenberry, Associate Judge, Superior Court of the Digtrict of
Columbia

J. William Erhardt, Esg., Counsglor to the Trustee, Court Services and Offender
Supervison Agency

Linda Harllee, appointed by the Mayor
Patrick Hyde, Esq., acrimind defense attorney in private practice

J. Ramsey Johnson, Esg., Specid Counsd to the United States Attorney for the Didtrict of
Columbia

Robert R. Rigsby, Esq., Corporation Counsdl
Audrey Rowe, appointed by the Council of the Didtrict of Columbia
Earl J. Silbert, Esg., an attorney in private practice

The Hon. Mary Gooden Terrdll, Associate Judge, Superior Court of the Digtrict of
Columbia

The Hon. Frederick H. Weisherg, Associate Judge, Superior Court of the Digtrict of
Columbiaand Chair of the Commission

Charles F. Wellford, Ph.D., appointed by the Chief Judge of the Superior Court
Robert L. Wilkins, Esg., Chief, Specia Programs, Public Defender Service

Non-voting members

Sharon Gervasoni, Esg., Office of the Genera Counsdl, United States Parole Commission

NolaM. Joyce, Senior Executive Director, Metropolitan Police Departmernt



Thomas R. Kane, Ph.D., Assgtant Director for Information, Policy and Public Affairs,
Federal Bureau of Prisons

Gregory E. Jackson, Esg., Generd Counsdl, Didrict of Columbia Department of
Corrections

Other participants

James Abdly, Office of Councilmember Harold Brazil

Jay Carver, Director, Court Services and Offender Supervision Agency

Judi Garrett, Esq)., Federa Bureau of Prisons

Laura E. Hankins, Public Defender Service

Jasper Ormond, Court Services and Offender Supervison Agency

Marie Ragghianti, Vice Chair, United States Parole Commission

PatriciaRiley, Esq., Office of the United States Attorney for the Didtrict of Columbia
John Sassaman, Esq., Office of the Corporation Counsel

Karen Severy, Esg., Committee on the Judiciary, Council of the Didrict of Columbia

The Commission met over the course of gpproximately 15 months prior to submission of
thisreport. In totd, the Commission held 38 meetings.”® In addition to these mestings, the
Commission conducted two al-day working sessions. The Commisson’sfirst retrest, on
November 3-4, 1999 at the Georgetown University Conference Center, took place with the
assistance of the Nationa Associates Program on State Sentencing and Corrections, a

cooperative project between the Vera Ingtitute and the U.S. Department of Justice Corrections

® The Commission al'so wishes to express appreciation to Peter B. Hoffman, Ph.D., consultant in criminal justice,
andto Eric R. Lotke, D.C. Prisoners' Legal Services Project, Inc.

° December 14, 1998; January 6, 1999; January 13, 1999; January 27, 1999; February 3, 1999; February 17, 1999;
February 24,1999; March 3, 1999; March 17, 1999; March 24, 1999; April 7, 1999; April 14, 1999; April 28,1999;

May 5, 1999; May 19, 1999; June 2, 1999; June 23,1999; July 7, 1999; July 28, 1999; August 4, 1999; August 18,
1999; Septemberl, 1999; September 15, 1999; October 6, 1999; October 20, 1999; November 10, 1999; December



Program Office ! Representatives from North Carolina, Delaware, and Missouri sentencing
commissions made presentations on sentencing practices and community supervision programs
in their respective jurisdictions, and provided useful comments from a practitioner’ s perspective
to assst the Commission in addressing sentencing-related issues peculiar to the Didtrict of
Columbia. The Commission’s second retrest took place on March 8, 2000 at the Kellogg
Conference Center at Gdlaudet University. In addition to discussing preliminary
recommendations to the Council, the Commission heard from representatives of the Urban
Indtitute regarding the collection, andyss, and rdliability of the Didtrict’ s sentencing-related
data.

The Commission conducted two public hearings. Thefirst hearing took place on
December 14, 1999 at the Martin Luther King, J. Memorid Library. The Commisson invited
public comment on al issues about which the Commisson is to make a recommendation to the
Council. The second public hearing took place on March 22, 2000 in the Council Chamber. At
that time, the Commission heard public comment regarding its preliminary recommendetions,
which were digtributed in advance of the hearing.

The Commission conducted four focus group interviews. two groups consisted of judges
of the Superior Court of the Digtrict of Columbia (December 7, 1999 and January 4, 2000), one
group of defense attorneys (December 9, 1999), and one group of prosecutors (February 1,
2000). Focus group interviews were conducted in a setting designed to encourage a frank
discusson of conflicting viewpoints. In order to foster an uninhibited atmaosphere, the

Commission declared that no opinion expressed during the session would be attributed to a

8, 1999; December 15, 1999; January 12, 2000; February 2, 2000; February 18, 2000; February 23, 2000; March 1,
2000; March 15, 2000; and March 27, 2000.

10 The Commission wishes to thank Mr. Nicholas R. Turner, Director of the National Associates program, for
coordinating the two-day meeting and providing other forms of assistance.



particular participant, and thet the participants identities would remain confidentia. Each focus
group had 8-15 participants, who shared their opinions on the range of issues before the
Commission.

Findly, the Commission held two public meetings for the purpose of taking forma votes

on each of its two reports to the Council.

Data Collection and Analysis
On September 30, 1999, the Commission submitted a study of crimina sentencing

practicesin the Didrict of Columbia, which specificaly addressed the following matters:

e thelength of sentencesimposed;

e thelength of sentences served; and

e the proportion of offenders released upon their first parole eigibility dete.
A consderable amount of the Commission’s attention and effort, before and after September 30,
was focused on working with the Urban Indtitute (UI) to obtain reliable and valid data on the
time served on sentences for felony offenses™® This effort became an iterative process of
reviewing data gathered by Ul from computerized information systems of the Pretrid Services
Agency (“PSA”), the D.C. Superior Court (“DCSC”), the D.C. Department of Corrections
(“DOC”), and the D.C. Parole Board (“Parole Board”) and * debugging” UI’s computer programs

to account for the complexities of actual time served by offenders!? Rdliabletime served

M The Commission wishes to thank William Sabol, Ph.D., Mary Shelley, and Avi Bhati of the Urban Institute and

James Lynch, Ph.D. of American University for their effortsto provide valid and reliable datafor the
Commission’s deliberations.

12 During the course of the Commission’ s work, the complexity in obtaining accurate dataon length of stay under
the existing indeterminate sentencing system has become clear. Producing accurate historical dataon length of
stay is complicated by such factors as properly crediting presentence time in custody, identifying overlapping
sentences, accounting for earlier commitments on which the defendant was on parole or probation, determining
when the defendant was in fact “ committed to serve” the sentence, etc. The Commission continuesits work on

length of stay data, and will report to the Council when the analysisis completed. The figures previously




cdculations are important for analyzing whether or not sentences or sentence lengths have
changed as the system moves from indeterminate to determinate sentences and for forecasting

the impact of sentencing structure changes on correctiona populations.:®

Mission Statement
Having reviewed its legidative charge and the mission statements of sentencing
commissonsin other jurisdictions, the Commisson approved the following mission Statement:

Sentencing policies should be just, fair, consistent and certain:
similarly situated offenders should receive similar sentences.
Sentencing policies should be truthful : the offender, victim, and the
public should understand what a sentence means at thetimeit is
imposed. Sentencing policies should make judicious use of
resources. incarceration should be used for violent and repeat
offenders, while intermediate sanctions should be considered for
other offenders as appropriate. Sentencing policies should reflect
the goals of sentencing: incapacitation of the violent or habitual
offender, deterrence of the offender and others from future crime,
reintegration of the offender into the community following release
fromincarceration, rehabilitation of the offender, and restitution
to victims and the public. Sentencing policies should be supported
by adequate prison, jail, and community resour ces.

Timetable
The Revitdization Act has a dramétic impact on sentencing in the Didtrict of Columbig;
Congress established a determinate sentencing scheme for the District of Columbia that abolishes
parole for subsection (h) offenses committed on or after August 5, 2000 and requires offenders to

sarve a least 85% of the determinate sentence. Further, the Act requires the court to impose an

“adequate’ period of supervison following an offender’ s release from imprisonment.  Congress

provided to the Council on historical length of stay on indeterminate sentences are likely to undergo revision at
that time.
13 See Chapter 7.




did not resolve dl issues in the Revitdization Act, however. Thisreport identifies outstanding
issues on which the Council must focus and provides recommendations for their resolution.
Overview of the Report

This report contains seven chapters. Chapter 2 discusses the conversion from
indeterminate sentencing to determinate sentencing and presents the Commisson’s
recommendation for the dimination of parole for dl offenders. Chapter 3 explains the
Commission’s recommended design of the new system of supervised release mandated by the
Revitdization Act and proposes legidative language to codify supervised rdease. Chapter 4
identifies the offenses that currently carry a potentia maximum sentence of life imprisonment,
discusses the impact of the Revitdization Act on these offenses, and outlines options for
converting those life sentences to terms of years. Chapter 5 discusses the Y outh Rehabilitation
Act of 1985 (*YRA”) and the changes required by the Revitaization Act, and presents the
Commission’s recommendations regarding Y RA sentencing in the new system. Chapter 6
reviews the most common forms of intermediate sanctions nationwide and the intermediate
sanctions options available in the Didtrict of Columbia, and presents the Commission’s
recommendations regarding the impaosition of intermediate sanctions. Thefind chapter reviews
the Commission’s proposds for future action, including consideration of structured sentencing,
but makes no specific recommendations for ructured sentencing a thistime. Insteed, the
Commission recommends training in anticipation of change, monitoring of sentencing practices,
and further study of structured sentencing. Findly, the Commission explains the development of

atool to monitor sentencing practice: a computer smulation mode of incarcerated populations.

10



CHAPTER 2
CONVERSION TO DETERMINATE SENTENCING

The Revitdization Act abolished the Didtrict of Columbia Board of Parole and mandated
determinate sentencing without parole for al of the most serious felony offensesin the Didtrict
of Columbia Code — the so-called “subsection (h) offenses.”* The principal effect of these
changesisto convert the Didrict’s sentencing system for al subsection (h) offenses from an
indeterminate system of minimum and maximum prison terms, with the timing of release
determined by the parole board after the offender serves the minimum term, to a determinate
sysem with asingle term imposed. Offenders may serve the entire determinate sentence
imposed, but may earn up to 15% good conduct credit (54 days per year). The Council does not
have the authority to restore parole for subsection (h) offenders, but may retain parole for nor+
subsection (h) offenders and misdemeanants. In the Advisory Commission on Sentencing
Establishment Act of 1998, the Council directed the Commission to make “arecommendation as
to whether determinate sentencing should be extended to dl felonies, or to additiond crimina
offenses under Didtrict of Columbia law beyond those specified in section 11212(h) of the
Revitdization Act.” This Chapter sets forth the Commisson’s recommendation for a unitary
sentencing system for dl offenses, and explains the reasoning that led the Commission to that
conclusion.

At two public hearings and severd focus group interviews, a number of witnesses and
participants, including some judges, expressed concern about the abolition of parole, focusing

generdly on three virtues the parole system was said to offer:

! See Subsection 11212(h) of the Revitalization Act. For alist of the subsection (h) offenses, see Appendix A-1.

11



(1) inan indeterminate sentencing system, parole provides an incentive to an offender to

behave in prison and participate in available rendbilitative programs;

(2) parole providesa“second look” at the offender yearsinto his sentence, based on

factors which often cannot be known at the time the sentence was imposed; and

(3) parole provides an equdizing device to dleviate perceived disparity in sentences,

whereby persons who receive longer indeterminate sentences can be made to serve
gpproximately the same time as Smilarly Stuated offenders who receive shorter
sentences for amilar crimes, by granting “earlier” parole release to the former group
and “later” parole release to the latter.
The Commission took al of these views serioudy in its ddiberations, and it debated at grest
length the rdative advantages and disadvantages of a bifurcated sentencing system, with no
parole for subsection (h) offenses and parole for the other felony offenses?

For avariety of reasons, the Commission has concluded that a unitary sentencing system
isdiginctly preferable to the dternative. Fird, it was gpparent to the Commission thet the
proponents of retaining parole either did not appreciate or failed to take adequate account of the
fact that the Revitdization Act had aready abolished parole for dl the mgor felony offenses for
which defendants have been in the past, and would be in the future, sentenced to rdatively long
terms of imprisonment.

The largest single category of nonsubsection (h) felony convictions arefirst time drug

offenses (distribution and possession with intent to distribute), and the remainder are mostly

2 Infact, if the Council rejects the Commission’s recommendation, the resulting system is not bifurcated, but
trifurcated: no parole for subsection (h) felonies; parole through the U.S. Parole Commission for all other felonies;
and parole through the Superior Court for misdemeanors.

3 Repeat drug felony offenses are subsection (h) offenses. Distribution and possession with intent to distribute
marijuana are misdemeanors under current law.



nor+violent property offenses such as theft, second-degree burglary, unauthorized use of a motor
vehicle, and the like. By and large, offenders convicted of these crimes are rarely sentenced to
lengthy periods of incarceration — many receive probation and those who are sentenced to prison
typicaly receive short terms of incarceration.* Therefore, it is exceedingly unlikely that

retention of parole for these offenses would result in shorter periods of incarceration in an
indeterminate system than would be the case with determinate sentencing. To the contrary, the
available evidence strongly suggests that judges sentencing in a determinate system would
attempit to replicate the sentencing patterns of the past by placing many of these offenders on
probation and imposing short determinate sentences on the others. If this provestrue, parole for
these offenders would serve few, if any, of the purposes advocated by its proponents.

Second, because virtudly dl offenders sentenced to lengthy terms will have been
convicted of subsection (h) crimes, with no prospect of parole, the arguments for retaining
parole, even if otherwise meritorious, are beside the point. Good behavior and participation in
prison programs cannot shorten their sentences beyond the 15% good conduct credit they can
earn, and there will be no opportunity to take a*second look” at the offender severa years down
theroad or to “equalize” sentences perceived to be disparate.

Third, retention of a bifurcated or trifurcated system, with parole for some offenses and
not for others, would be needlessy complex, would potentialy shift more power to the

prosecutor in the charging and plea bargaining process, would make it harder for defendants to

* For example, 18% of offenders convicted of second-degree burglary offenders, 37% of those convicted of first-
degree theft offenders, and 28% of those convicted of unauthorized use of a motor vehicle received a sentenceto
probation during the period 1993 through 1998. Fifty percent of those receiving a prison sentence for these 3
offenses received a minimum sentence of 2 years or less, 18 months or less, and 1 year or less respectively. First
time drug offenders (non-subsection (h)) could not be separated from repeat drug offenders (subsection (h)), but the
numbers clearly reflect asimilar trend. See“Criminal Sentencing Practicesin the District of Columbia, 1993-

1998,” Advisory Commission on Sentencing, Chapter 4. The Advisory Commission on Sentencing did not conduct a
comprehensive study of misdemeanor convictions.

13



know exactly how much time they face for crimind conduct, and would frudtrate the victim's
right and the public' s right to know and understand what sentences redly mean, which isthe
essence of any truth-in-sentencing reform.

Under the indeterminate sentencing law currently in effect, the announced sentence
represents awide range of possble punishments, with the minimum sentence no greater than
one-third of the maximum sentence. The parole authority, within bounds set by the initia
sentence, determines the actua length of imprisonment in these cases. Because parole policies
often change over time, the announced sentence deprives defendants of predictable information
about potentid pendtiesfor crimina conduct. If paroleisabolished for dl feloniesand
misdemeanors, crimina defendants and other interested parties will know that an offender
sentenced to afixed period of incarceration will serve at least 85% of that sentence. Public
understanding and, hopefully, public trust in the system will thereby be enhanced.

The retention of some parole-digible offenses would aso create the potentid for a
transfer of power to prosecutors. Typically, prosecutors hold the power to select the charge at
the indictment and have leverage in the plea bargaining process. In abifurcated or trifurcated
system, many occasions would arise in which the prosecutor could sdect between one charge
that carries parole and another that does not.”

By abolishing parole for dl felonies and misdemeanors, the Council would cregte a
“unitary” system, in which al offenders are subject to the same rules regarding release, and all
announced sentences for crimes occurring after August 5, 2000 would be readily understandable.
Failure to create a unitary system, with parole for some offenses and not for others, can lead to

needless complexity and confusion, particularly in cases involving multiple sentences of asingle

® For example, whether or not to charge the drug distributor with a prior drug conviction would mean the difference
between a parolable charge and one not subject to parol e because a second or subsequent drug felony is a subsection
(h) offense.
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offender, which could eadily include both subsection (h) felonies and nort subsection (h) felonies
or parolable misdemeanors®

Fourth, retaining parole for nonsubsection (h) offenses would not be away of retaining
local control over offendersin the wake of the Revitaization Act. The Parole Board no longer
exigs. If parole were retained, the U.S. Parole Commission would make parole release and

revocation decisions in accordance with its own policies and procedures.” Parole supervision

® The hypothetical sentence computations described below in arelatively simple example demonstrate the
complexity of abifurcated or trifurcated system. An offender receives a sentence of 10 years imprisonment with
three years of supervised release for a subsection (h) felony (determinate) and a consecutive term of 2-6 years
(indeterminate) for a non-subsection (h) felony. If the judge orders the 10 year sentence to run first, the inmate will
be given a statutory release date that is 16 yearsin the future less 54 days credit for each year served. Hisparole
eligibility date will bein 8 and one-half years (10 years less good time on the determinate sentence) plus 2 years less
good time (on the indeterminate sentence). The inmate could be released on parol e after spending approximately 10
1/4 yearsin prison: if not paroled the inmate would remain in prison until his statutory release date. Once released
from prison, the offender's term of supervised release would begin to run and if paroled, his parole term would begin
torun. Accordingly, theinmate would be on supervised release and parole at the same time and the same agency
would supervise both terms.

If the judge ordered the 2-6 year term to be served first, the inmate would be given a statutory release date based on
the total 16-year aggregate sentence less 54 days of good time per year. A parole eligibility date would be set at 2
years (less 54 days of good time per year served). Staff would have to manually track a"hidden statutory release
date" of the indeterminate sentence to ensure that the U.S. Parole Commission did not grant parole after the sentence
would have expired if standing alone. If the inmate were granted parole, the determinate sentence would be moved
up in time to commence on the parole date of the first sentence (In essence, reducing the aggregate term of
imprisonment imposed by the Court). If theinmate does not make parole, the original statutory release date for the
16-year aggregate sentence would remain.

If theinmate is paroled from the 2-6 year sentence, he would serve the parole term while in prison serving the
determinate sentence. The U.S. Parole Commission would have the option of revoking parole in the event the inmate
engagesin certain types of misconduct while serving the determinate term If thiswere to occur, the inmate would
serve the parole revocation term at the expiration of the determinate sentence. Once he compl eted this revocation
term histerm of supervised release would commence.

Asnoted, the above exampleisrelatively simple. The computations and permutati ons become much more complex

as the number of sentencesimposed on a given offender is multiplied. By contrast, in aunitary system multiple
consecutive sentences are simply aggregated and the release date is easily cal culated by subtracting allowable good
time credit from the aggregate term. For example, if an offender received a determinate sentence of 10 years
imprisonment with 3 years of supervised release, and also received a consecutive determinate sentence of 2 years
imprisonment with three years of supervised release, the offender would have a statutory release date of
approximately 10 years and 3 monthsin the future (12 years less 15%), to be followed by 3 years of supervised
release.

" The Commission concludes that retaini ng parole for misdemeanors makes little sense regardl ess of what the
Council decides regarding parole for non-subsection (h) felonies. If parole wereto be retained for both groups, two
separate paroling authorities— the U.S. Parole Commission (felonies) and the Superior Court (misdemeanors) —
would be operating side by side, sometimes in the same case with both felony and misdemeanor convictions, risking
confusion and inconsistency.
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would be done by agents of the Court Services and Offender Supervison Agency (CSOSA), adso
afederd agency, abet one with sgnificant local roots and connections. The home rule

argument for retaining parole, which was articulated to the Commission by some proponents,

loses much of itsforce in the context of a system where dl of the relevant authority isto be
exercised by federal agencies.

Fifth, to the extent that parole supervison isavehicle for providing renabilitative
sarvices to offenders released from prison and for asssting their trangition back into the
community, that function will no longer be necessary because it has been replaced by supervised
release for dl felony offenders, whether the conviction is a subsection (h) crime or anon-
subsection (h) crime. Supervised release and the Commission’ s recommendations regarding
supervised release are discussed in detail in Chapter 3 of thisreport. It will suffice here to point
out that offenders on supervised release will be supervised by the same agency (CSOSA) that
would supervise them if they were on parole. And, while there are sgnificant differences
between supervised release and parole, the purposes of supervised release, if the Council adopts
the Commission’s recommendations, will be rehabilitation and reintegration into the community
rather than further punishment or incapacitation.

Findly, while the existence or nontexistence of parole does not, by itsdlf, determine the
time a defendant will actudly serve, parole undoubtedly playsarolein that cdculus. It gppeared
to the Commission that the underlying premise (often unstated) of those who favor retention of
paroleisthat offenders would serve lesstime in a parole-based system than they would without
parole, because they would be admitted to parole on an indeterminate sentence before they
would serve 85% of a corresponding determinate sentence. If true, these concerns are not

inggnificant. Until the new system goes into effect, however, it is not possible to know what
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impact it will have on length of time served. Itisat least possible that sentence lengths will
decrease in terms of time served, depending on what judges do relative to what the Parole Board
would have done. An example may hdp illudtrate the point. Under current law, if ajudge
imposes a sentence of fiveto 15 years, the defendant will serve thefirg five years and as much

of the remaining 10 years as the Parole Board determines. Assume parole release at the end of
seven years and successful completion of parole. In the new system, if ajudge gave that same
defendant a determinate sentence of eight years and he earned dl his good conduct credit, he
would serve 85% of that sentence and would be released to supervised release after 81.6 months,
or afew months less than seven years. Unfortunately, our data does not tell uswith precision
how much actud time defendants served in the past, and we do not know with certainty what
judges will do in the future. The Commission’s working assumption, however — and there is

both anecdota evidence and evidence from the focus groups to support it — isthat in most cases
judges will attempt to replicate the past, as they understood it.

The fear that sentences will increaseisred: dl fear isred. The Commission concludes,
however, that the best way to address concerns about increased sentences or increased disparity
in sentences is not to retain parole for the lower leve feonies, where it makes the least
difference, but to collect data, educate judges and explore various aternatives to structuring the
exercise of judicia discretion in sentencing. These activities are discussed in more detall in
Chapter 7 of thisreport.

For dl the foregoing reasons, the Commission concludes that a unitary system is vastly
superior to the bifurcated or trifurcated system that would exist if parole were retained for non
subsection (h) felonies and/or misdemeanors.

Recommendation 1. That the Council establish a“ unitary” sentencing system by
abolishing parole for all offenders.

17



Concurrent and Consecutive Sentences

Currently, when a defendant is convicted of multiple counts at trid, a separate sentence is
imposed for each conviction offense. In such cases the judge generaly has the discretion to
order each sentence to be served concurrently with each other sentence or consecutively to each
other or, where there are more than two convictions, partially concurrent and partialy
consecutive. More detail on consecutive and concurrent sentencing is available in the

Commission’s earlier report.

Regarding the issue of consecutive and concurrent sentencing, the Council directed the
Commission to provide “arecommendation as to whether multiple sentences should run
concurrently or consecutively, and what guidance, if any, should be provided regarding
imposition of consecutive sentences.” There appears to be no reason to suggest that the court’s
discretion to impaose concurrent or consecutive sentences should be restricted smply because of
the converson from an indeterminate sentencing system to a determinate sentencing system.
Therefore, the Commission recommends no change regarding the imposition of consecutive

sentences.
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CHAPTER 3

SUPERVISED RELEASE
The Advisory Commission on Sentencing Establishment Act of 1998 directs the
Commission to make a* recommendation as to gppropriate limits and conditions on terms
of supervised release, including whether there should be a mechanism for changing the
length of aterm of supervised release &fter itsimpogition, and any consderations that
should apply with respect to the ratio between a prison term of sentence and a supervised
release term.”

The Commission approached its task by identifying 6 issues to be addressed in

designing a supervised release system:
= Authorized maximum term of supervised release;
=  Conditions of supervised release;
=  Modification of the term of supervised release;

Revocation of supervised reease, and imprisonment for aviolation of a
condition of supervised release;
»  |Impostion of supervised reease following imprisonment upon revoceation
of supervised release; and
=  Miscdlaneous provisons
The chapter discusses each issuein turn.

Scattered throughout the discussion are references to federd law relevant to
supervised release. Post-release supervision, or supervised release, in the federd system
gpparently isthe modd Congress borrowed and incorporated into the Revitalization Act.
Supervised release in the federd system applies to offenses committed on or after
November 1, 1987 and, because Congress abolished parole, it is the only form of

supervision for offenders after their release from incarceration.’ Pursuant to the

1 The U.S. Parole Commission makes parol e release and supervision decisions for the several thousand
remaining federal prisoners who were sentenced for offenses committed before November 1, 1987. A
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Revitdization Act, certain provisonsin the U.S. Code relevant to supervised release are

binding on the Didtrict, as explained in subsequent sections of this chapter.

Authorized Maximum Terms of Supervised Release

Congstent with the Section 11212(b)(2)(C) of the Revitdization Act, the Truthin
Sentencing Amendment Act of 1998 directs that, upon sentencing afelon to
imprisonment or commitment under the Y outh Rehabilitation Act, “the court shdl
impose an adequate period of supervision to follow release from imprisonment or
commitmert.” Whileit is apparent that Congress intended periods of supervised release
to be*adequate,” the Revitdization Act did not define what “adequate’ means. Given
Congress  slence on the matter, the Commission concludes that the Council isfreeto set
authorized maximum terms of supervised release,

Before deciding what an “adequate” term of supervised releaseis, the
Commission first consdered the following: (1) the purposes of supervised rdlease and a
reasonable time frame within which those purposes could be served; and (2) the
rel ationship between the authorized maximum term of supervised release and the

gatutory maximum term of imprisonment.

Pur poses of supervised release
The Commission considered the purposes of supervised releasein order to

determine a reasonable time frame within which its purposes could be stisfied. In

paroled prisoner remains subject to parole supervision for the balance of his sentence. Probationisa
sentencing option in the federal system, and applies to offenders upon whom the court has imposed no
prison term (except that the court may order a defendant sentenced to probation to spend up to 1 year in
confinement as a condition of probation).
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generd, Commission members agreed that post-release supervision should not last any
longer than necessary to achieve its Stated purposes.

Commonly cited purposes for post-release supervison are: support and guidance,
deterrence, and incapacitation. Support and guidance can be provided to offenders
through programming designed to encourage or enable an offender to lead acrime-free
life. Substance abuse testing and treatment, anger management counsdling, and
employment services are examples of programming designed to support and guide
offendersin ther trandtion to life in the community. Deterrence may occur by enforcing
the conditions of supervison (for example, through office vigts, home vists,
employment checks, and periodic drug testing). Incapacitation may be accomplished by
restricting an offender’ s activities (for example, through the use of curfews), by
intervening a the early signs of negative behavior (for example, by increasing
supervision or by use of short intermediate sanctions), and by punishing persstent or
serious crimind behavior with aprison term.  The expected length of time within which
these purposes might be fulfilled influences the decision regarding the term of supervised
release that will be “adequate.”

Studies have shown that offenders who return to crime after release generaly do
0 within the first three to five years following release from imprisonment.? Offenders
who complete the first three to five years after release from imprisonment without
committing another offense have been found to present a substantidly lower risk in
subsequent years. For these reasons, a policy of supervision and intervention in the early
yearsis mogt effective, both for an individua offender and for the supervising agency.

Generdly, an offender who complies with the terms of his release during the early years

2 See Hoffman, P., “Recidivism in Relation to Time after Release from Imprisonment” (January 2000).
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after release neither needs nor deserves further attention by the supervising agency.
Likewise, it is more codt-effective if the supervisng agency can devote more of its
resources to offenders as they are released, rather than continuing to monitor the activities
of offenders who present less cause for concern.

Section 11233 of the Revitdization Act established a new federal agency, the
Court Services and Offender Supervision Agency (“CSOSA”). Itsmission isto provide
supervison for offenders on probation, parole, and supervised release pursuant to the
Digtrict of Columbia Code. CSOSA carries out its responghilities on behdf of the court
or agency having jurisdiction over the offender being supervised (either the Superior
Court of the Digtrict of Columbia or the United States Parole Commission).

CSOSA is developing comprehensive screening and assessment ingrumentsin
order to draw a complete picture of each offender. Having accurate and timely
information on offenders needs will enable CSOSA to develop ameaningful array of
sarvices to assg offenders trangtion from prison life to community life. Serviceswill
include drug testing, drug trestment, counsdling, housing and job placement assistance,
life skillstraining, and other vocationd and educationa programs. Although not all
services are available today, it is expected that more resources will be available through
CSOSA than ever were available to released offenders in the past. The anticipated
increase in the quantity and quality of community supervision officers, coupled with
other support services, will make it possible not only to monitor offenders more
efficiently, but dso to intervene promptly at the first Sgns of an offender’s

noncompliance with conditions of release.



The Commission concludes that the primary purpose of supervised rdeaseisthe
successful re-entry of offenders into the community. With the combined resources of the
Federa Bureau of Prisons, which provides programming while offenders are
incarcerated, and of CSOSA, which encourages lawful behavior upon release, the
Commission is confident that the system can reach two of its main objectives: the
rehabilitation of offenders, and the prevention of crime.

Recommendation 2: That the Council adopt the Commission’s conclusion that

the successful reintegration of the offender into the community and the offender’s

transition to a productive, crimefree life are the main purposes of supervised
release.

Relationship between authorized maximum terms of supervised release and the
authorized maximum term of imprisonment.

The Council directed the Commission to consider the relationship between the
term of supervised reease and the term of imprisonment. Under current law, if the
gatutory maximum sentence is 15 years, the maximum time to be spent in prison plusthe
maximum initid term of supervison after release (parole) cannot exceed 15 years. If
authorized maximum terms of imprisonment remain unchanged in the new determinate
sentencing system, and aterm of supervised release is added, the effect isthat the totd
authorized maximum term of imprisonment plus the authorized maximum period of
supervised release will exceed the statutory maximum sentence. For example, if the
gatutory maximum sentence for an offense remains 15 years, and a three-year term of
supervised release is authorized, the combined period of control will exceed 15 years.
Thus, an offender upon whom the court has imposed the maximum authorized prison

sentence would face atota period of control of up to 18 years. “Period of control” here
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means the time within which an offender remains subject to the crimind justice system
after conviction, either while incarcerated or while supervised in the community.

The Commisson aso congdered the interaction between the statutory maximum
sentence and the maximum term of imprisonment imposable upon revocation of
supervised release (“revocation term”).2 In the federal system, pursuant to 18 U.S.C. §
3583(e)(3), if the statutory maximum sentence is, for example, 15 years, the revocation
termistwo years. Thus, the maximum combined period of imprisonment that can be
imposed in such acase in the federd system is 17 years.

Thereis concern that, as the system shifts from indeterminate sentencing to
determinate sentencing, the amount of time offenders serve in prison may tend to increase
if judges do not adequately calibrate their sentences to the new system. I the court isno
longer congtrained to impose a minimum sentence not to exceed one-third of amaximum
sentence, and paroleis no longer an option, the court may impose a determinate sentence,
eighty-five percent of which may exceed the number of years the offender likely would
have served on an indeterminate sentence in the current system.

To address this concern, one option would be to mimic the current parole system
by providing that the sum of the term of imprisonment imposed plus the maximum term of
supervised release imposed may not exceed the existing Statutory maximum sentence.
While this option may work reasonably well in sentencing more serious offenders who
likely receive lengthy prison sentences, it causes difficulty in the case of offenders
convicted of less serious felonies carrying shorter sentences. In sentencing an offender
convicted of afdony carrying afive-year maximum sentence, for example, there may be

little ime within which to punish the offender by imposing a prison sentence and il

3 Revocation of supervised releaseis discussed |ater in this chapter.
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dlow for adequate supervison following the offender’ s release from incarceration.
Moreover, under the Revitdization Act, every felony offender sentenced to atermin
prison must have an adequate term of supervised release, and this may be particularly true
of those on whom the judge felt constrained to impose a prison sentence at or near the
maximum.

A second option would be to decide that the term of supervised release is separate
from and runs independent of the term of imprisonment. Thisis the way supervisd
release works in the federal system. A probable result of thismode is the extension of the
length of time some offenders remain subject to the crimind justice system. If the court
impaoses the authorized maximum term of imprisonment and the authorized maximum
term of supervised release on an offender, the offender may face alonger period of control
than smilarly Stuated offenders face under the current indeterminate sentencing
structure:*

The Commission’s recommendationsin the area of supervised release, asin other
aress, are not intended to cause offenders to serve more time in prison under determinate
sentences than they currently serve under indeterminate sentences. Because the
Commission has concluded that an overwhelming mgority of offenders need some

services upon their release from imprisonment, the Commission recommends a middle

* It isworth noting that even in the present system the period of imprisonment plus the period of parole can
exceed the statutory maximum sentence. If an offender on parole has his parole revoked, he does not
receive credit for time spent under supervision— so called “street time.” Asaresult of theloss of “street
time,” the total amount of time a prisoner servesin prison and on parole can exceed the statutory maximum
sentence. For example, assume a conviction with a maximum sentence of 10 years. If the judge imposes a
sentence of three to nine years and the offender is paroled after serving four years, he hasfive years of
parole supervision. If the offender remains on parole for three years and is then revoked, he does not get
credit for the time under supervision, and he still has five years remaining on his sentence. If he servesall
fiveyears, this offender will bein prison and on parole for atotal of 12 years. In thissense, the
Commission’s recommendation is not amajor departure from the present system. Moreover, under both
the present system and the Commission’ s recommendation, an offender cannot serve moretimein prison
than the statutory maximum sentence for the conviction offense.
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position: that (1) the term of supervised release will run separately and in addition to any
sentence of imprisonment impaosed, but (2) the sum of the initia prison sentence imposed
plus the maximum prison sentence that can be imposed upon revocation of supervised
release for violation of a condition of supervised release (revoceation term) may not exceed
the statutory maximum sentence.  In other words, imprisonment plus supervised release
may exceed the statutory maximum sentence, but the total number of years an offender
can spend in prison is capped. No offender may serve more time in prison than permitted
by the statutory maximum sentence. To use the earlier example, if the statutory maximum
sentence is 15 years, the authorized term of supervised release is three years, and the
revocation term is two years; the judge could impose any sentence up to 13 years
imprisonment (15 — 2), with a three-year term of supervised release following the
offender’ s release from incarceration.

Recommendation 3: That the Council enact legislation providing that the term of

imprisonment imposed at sentencing plus the authorized term of imprisonment

imposable upon revocation of supervised release may not exceed the statutory
maxi mum sentence for the offense of which the defendant was convicted.

The Commission consdered the relative needs of different types of offendersin
congdering an gppropriate authorized maximum term of supervised rlease. An offender
convicted of aviolent crimeis more likely to serve alonger prison sentence than an
offender convicted of, say, aless serious property offense. The violent offender has a
longer period within which he may benefit from programming the Federd Bureau of
Prisons offers, but he may need more support upon his release from prison because he has
gpent alonger time away from the community. On the other hand, an offender who has

been convicted of numerous nonviolent offenses fueled by a drug addiction may receive a

short prison sentence. This offender, though, may require more intensive supervison
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because he may return to the community with the same problems that prompted him to
commit crimes in the first place. The experience of Commission members suggests thet
the offender upon whom the court imposes arelatively short prison term, depending on
the nature of the offense of conviction, may be the offender most in need of supervision.
Although there are offenders who may require little or no supervision following their
release from imprisonment, it is believed that practicdly al offenders who receive terms
of imprisonment of more than one year will need some supervision upon release. The
Commission concludes that the courts should have greater flexibility inimposing aterm
of supervised release at the “low end.”

The experience of some Commission members dso suggests that certain
offenders may warrant specia consderation. For example, studies show that certain sex
offenders present a substantially higher risk of recidivism than other offenders® The
likelihood of their committing another sex offense does not necessarily diminish with
age. Thetype and intensty of support services for sex offenders differ. Frequently, sex
offenders need far more supervison than other offenders. Therefore, the Council might
want to give the court greater laitude in imposing longer terms of supervised release on
sex offenders.

Recommendation 4: That the Council set supervised release terms as follows:

a. If the court imposes a term of imprisonment of more than 1 year, the court
shall:

e impose a term of supervised release of 5 yearsin the case of an offense for
which the maximum term of imprisonment authorized by law is 25 years or
more, or

® Clarkson, C. and Morgan, R., Sentencing Violent and Sexual Offendersin England and Wales, Federal
Sentencing Reporter 7, 288-91 (1995). See also, Recidivism of Prisoners Released in 1983, Bureau of
Justice Statistics (1989).
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e impose a term of supervised release of 3 yearsin the case of an offense for
which the maximum term of imprisonment authorized by law is more than
1 year but lessthan 25 years.

b. If the court imposes a term of imprisonment of 1 year or less, the court may, at
its discretion, impose a term of supervised release of:

e not morethan 5 yearsin the case of an offense for which the maximum
term of imprisonment authorized by law is 25 years or more, or

e not morethan 3 yearsin the case of an offense for which the maximum
term of imprisonment authorized by law is more than 1 year but less than
25 years.
Recommendation 5: That the Council consider longer terms of supervised release
for offenders convicted of sex offenses for which registration is required pursuant
to the Sex Offender Registration Act of 1999, but that the terms not exceed the
maximum periods for which a convicted sex offender isrequired to register under
the Act, that is, 10 years or life.
Conditions of Supervised Release
Section 11212(b)(2)(C) of the Revitdization Act authorizes the Superior Court of
the Digtrict of Columbiato impose an adequate period of supervison following an
offender’ s release from imprisonment, but it grants to the Superior Court no express
authority to impose conditions of supervised rdlease.  Ingtead, section 11233(c)(2) of the
Revitdization Act grants the U.S. Parole Commission the same authority asisvested in
United States Didtrict Courts under 18 U.S.C. 8§ 3583(d-i) with respect to offenderson
supervised release. With respect to Didrict of Columbia offenders, then, the U.S. Parole
Commission has the authority to set the conditions of supervised release pursuant to 18
U.S.C. §3583(d).
Under 18 U.S.C. § 3583(d), mandatory conditions of supervised release are:
e that the defendant not commit another federal, state or local crime during the

term of supervison
o that the defendant not unlawfully possess a controlled substance
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e that adefendant convicted for the first time of a domestic violence offense
attend an gpproved rehabilitation program

e that certain sexud offenders (described in 18 U.S.C. § 4042(c)(4) comply with
registration requirements, and

¢ that the defendant refrain from unlawful use of acontrolled substance, and
submit to drug tests (which the court may suspend pursuant to 18 U.S.C. §
3563(2)(4))

Further, the United States Didtrict Court or, with respect to Digtrict of Columbia
offenders, the U.S. Parole Commission may order additional conditions of supervised
rel ease that:

e arereasonably related to the factors set forth in 18 U.S.C. § 3553(a)(1), (a)(2)
(B), @(2)(C), and (&)(2)(D),

e involve no gregter deprivation of liberty than is reasonably necessary for the
purposes set forth in 18 U.S.C. 8§ 3553(8)(2) (B), (8)(2)(C), and (8)(2)(D),

e arecongstent with any pertinent policy statementsissued by the U.S.
Sentencing Commission and

o aelisedin 18 U.S.C. 88 3563(b)(1) through (b)(10) and (b)(12) through
(b)(20) relating to discretionary conditions of probation, or are otherwise
considered appropriate. Discretionary conditions of probation include
requirements that a defendant: (1) make regtitution to the victim, (2) work
conscientioudy at suitable employment, (3) refrain from frequenting specified
kinds of places, or from associating unnecessarily with specified persons, (4)
undergo medica, psychiatric or psychologica trestment, including trestment
for drug or alcohol dependency, (5) work in community services as directed
by the court, (6) reside in or refrain from residing in a specified place or areq,
and (7) generdly cooperate with the probation officer.

The range of conditions of supervised release authorized in the U.S. Codeis broad and
flexible enough to cover practicdly al circumstances.

Reading the Revitaization Act and the relevant provisons of Title 18 of the U.S.
Code together, it appears that Congress intends that the judges of the Superior Court of
the Digtrict of Columbiaimpose terms of supervised release, that the U.S. Parole
Commission set conditions of supervised release, and that CSOSA carry out the
supervison respongbilities. The procedure envisioned by Congress appearsto be the

procedure in existence prior to November 1, 1987 under “specid parole term” provisons
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of 21 U.S.C. § 841 (pertaining to certain drug offenses). Under this procedure, the U.S.
Didgtrict Court imposed aterm of post-release supervision, and the U.S. Parole
Commission determined the conditions and supervison. Although it may appear odd at
firg glance that the U.S. Parole Commission (rather than the court) setsthe release
conditions, there was nothing unworkable about the practice in the federd system before
1987. Indeed, in at least some cases, the U.S. Parole Commisson may bein a better
position to set gppropriate conditions at the end of aterm of imprisonment than the court
isin a the time sentence is imposed.

In addition, under 18 U.S.C. 83583(e)(2), the U.S. Parole Commission also has
the authority to modify, reduce or enlarge conditions of supervised release a any time

prior to the expiration or termination of supervised release.

Recommendation 6: That the Council take no action, because the Revitalization
Act authorizes the U.S. Parole Commission to impose, modify, reduce, or enlarge

conditions of supervised release.

Modification and Termination of the Term of Supervison

As noted, section 11233(c)(2) of the Revitalization Act givesthe U.S. Parole
Commission the same authority asisvested in United States District Courts under 18
U.S.C. § 3583(d-i) with respect to offenders on supervised rdlease. The U.S. Parole
Commission has the authority to “terminate aterm of supervised release and discharge an
offender a any time after the expiration of one year of supervised release...if itis
satisfied that such action is warranted by the conduct of the defendant released and the
interest of justice.” 18 U.S.C. § 3583(¢e)(1).

The authority to terminate jurisdiction before the expiration of the term of

supervised release reflects sound correctiona practice. Itisthe “carrot” to complement



the “gtick” of sanctions for failure to comply with conditions of supervised rlease. Early
termination isareward for good behavior; it gives an offender an incentive to comply
fully with conditions of supervised rdlease® It allows CSOSA to alocate resources
effectively by focusng supervison on those offenders who are most in need of
supervision, rather than expending resources on offenders who have demonstrated by
their conduct that supervision is no longer required.

If CSOSA and the U.S. Parole Commission determine that an offender requires a
longer period of supervison, section 11233(c)(2)(B) of the Revitdization Act provides
that “an extension of aterm of supervised release under subsection (€)(2) of section 3583
[of Title 18] may only be ordered by the Superior Court upon motion from the [U.S.
Parole Commission].” The court may order an extension only if the origina term of
supervised reease is less than the authorized maximum term of supervised release.”

Given these provisions, it appears that Congress has spoken with respect to the
modification or termination of aterm of supervised rlease. The U.S. Parole Commission
and CSOSA can develop supervison standards and early termination policies and
procedures under exigting rulemaking authority. Thus, no action by the Council appears
necessary.

Recommendation 7: That the Council take no action, because the Revitalization

Act authorizes the U.S. Parole Commission to modify a term of supervised

release, either by terminating the term of supervised release early, or by

petitioning the Superior Court of the District of Columbia to extend a term of
supervised release.

® In Chapter 5, we discuss the Y outh Rehabilitation Act and recommend that Y outh Rehabilitation Act
convictions be set aside upon successful completion of supervised release.

" Under our recommendations, extensionswould be possible whenever the judge imposes a sentence to a
term of imprisonment of |ess than one year and an initial term of supervised release that was less than the
authorized maximum term.
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Revocation of Supervised Release and Imprisonment upon Revocation of
Supervised Release

Again, section 11233(c)(2) of the Revitdization Act givesthe U.S. Parole
Commission the same authority asis vested in United States Didtrict Courts under 18
U.S.C. § 3583(d-i) with respect to offenders on supervised release.  Pursuant to 18
U.S.C. 8 3583(e)(3), the U.S. Parole Commission may:

revoke aterm of supervised release and require the
defendant to serve in prison dl or part of the term of
supervised release authorized by statute for the offense that
resulted in supervised release without credit for time
previoudy served on post release supervision...except that a
defendant whose term is revoked under this paragraph may
not be required to serve more than 5 yearsin prison if such
offenseis acdlass A fdony, more than 3 yearsin prison if
such offenseisaclass B fdony, more than 2 yearsin prison
if such offenseisaclass C or D feony, or more than one
year in any other case.

Classes of offenses are defined dsewhereinthe U.S. Code. Under 18 U.S.C. 8§ 3559, an
offense not specificdly classfied by aletter grade in the Statute defining the crime is

dassfied asfollows:

Maximum authorized term of Class
imprisonment  in satute defining

cime

Life A

25 years or more B

at least 10 but lessthan 25 years C

at least 5 but less than 10 years D
more than 1 but lessthan 5 years E
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The Commission concludes that the revocation terms set forthin 18 U.S.C. §
3583(€)(3) control, and the Council is precluded by section 11233(c)(2) of the
Revitdization Act from authorizing longer or shorter revocation terms. If, for example,
Didrict law authorizes a 15-year term of imprisonment as punishment for an offense, and
the classfication of offenses under 18 U.S.C. 8§ 3559 applies, the offense would be a
Class C felony, for which 2 yearsis the maximum revocation term under 18 U.S.C. §
3583(€)(3).

Thereisaquestion as to whether the Council may change the length of revocation
terms within the limits of 18 U.S.C. § 3583(e)(3), ether by expresdy classfying offenses
on an offense-by-offense-basis as Class A-E felonies for purposes of revocation of
supervised release, or by enacting a satute pardle to 18 U.S.C. 8§ 3559 but with different
sentence lengths corresponding to the class of felony (e.g., to authorize alonger
revocation term by classifying any felony punishable by 25 years or more asa Class A
felony, or to authorize a shorter revocation term by classifying any felony punishable by
25 years or more as Class C felony).  The best reading of these statutes seems to be that,
in the absence of action by the Council, the statutory maximum sentences under D.C. law
would be applied to 18 U.S.C. § 3559 to determine the class of felony for purposes of
setting the revocation term. 1t seems that the Council might change the length of the
authorized revocation term -- but only within the parameters of 18 U.S.C. § 3583(e)(3) --
by changing the classfication of offenses on either an offense-by-offense basisor on a

more generic basis.



Thereisan additiond issue. If the Council takes no action, a defendant might
argue that the classfications by letter 18 U.S.C. § 3559 only apply to federa offenses,
and the Council’ s silence renders the available revocation term the lowest common
denominator -- one year -- because every Didrict of Columbia offense would fdl in the
“any other case” category of 18 U.S.C. § 3583(€)(3). This appears to be aweak
argument. In any event, if the Council desires no change in these revocation terms, a
short statutory provison could remove any question on theissue. By asserting the
authority of the Council on thisissue, it might dso prevent the length of these revocation
terms from being affected if Congress subsequently amends 18 U.S.C. 8§ 35509.

For these reasons, and because the Commission concludes that the revocation
termsin 18 U.S.C. § 3583(€)(3) are adequate and appropriate for Didtrict of Columbia
offenders, the Commission recommends that the Council adopt a provision that makes
revocation pendties for Digtrict of Columbia offenses explicit and consstent with 18
U.S.C. § 3583(¢)(3).

Recommendation 8: That the Council adopt a provision that makes revocation

penalties consistent with 18 U.S.C. 8§ 3583(e)(3) for District of Columbia offenses,

according to the statutory maximum sentence, as follows:

For purposes of revocation of supervised release, a defendant whose
termis revoked may be imprisoned for a period of not more than:

1. 5years, if the authorized maximum term of imprisonment
for the offense of which the defendant was convicted islife
imprisonment, including life offenses for which the
Commission recommends conversion to a term of years;®

2. 3years, if the authorized maximum term of imprisonment
for the offense of which the defendant was convicted is 25
years or more, but less than life;

8 See recommendations 12-16 in Chapter 4.



3. 2years, if the authorized maximum term of imprisonment
for the offense of which the defendant was convicted is 5
years or more, but less than 25 years; or

4. 1 year, if the authorized maximum term of imprisonment for
the offense of which the defendant was convicted is more
than 1 year, but lessthan 5 years.

Neither CSOSA nor the U.S. Parole Commission intends to use imprisonment as
the only sanction for violation of a condition of supervised release. CSOSA is
developing a series of graduated sanctions, so that pendties short of imprisonment can be
imposed. Offenders should have ample opportunity to comply with conditions of
supervised release before the U.S. Parole Commission imposes aterm of imprisonment,
which the Commission consders the punishment of last resort.

Imposition of supervised release following imprisonment upon revocation for
violation of a condition of supervised release

The U.S. Parole Commission, pursuant to Section 11233(c)(2) of the
Revitdization Act, may impose a new term of supervised release to follow imprisonment
upon revocation for aviolation of a condition of the origina term of supervised relesse,
provided that the new term of supervised release does not exceed the maximum period of
supervised release authorized for the offense of conviction less any prison time the
offender has served for violations of supervised release, and provided further that a new
term of supervised release may not be impaosed if the offender has served the full term of
imprisonment authorized for the offense upon revocation of the original term. Subsection
3583(h) of Title 18 of the U.S. Code provides:

When aterm of supervised release is revoked and the
defendant is required to serve aterm of imprisonment that

isless than the maximum term of imprisonment authorized
under subsection (e)(3), the [U.S. Parole Commission] may



include arequirement that the defendant be placed on a
term of supervised release after imprisonment. The length
of such aterm of supervised release shall not exceed the
term of supervised release authorized by statute for the
offense that resulted in the origind term of supervised
release, less any term of imprisonment that was imposed
upon revocation of supervised release.

To release aviolator to a new term of supervised release is consstent with sound
correctiond practice. If such “re-release’ were not authorized, an offender who received
arevocation term as short as 1 day would be exempt from any further supervison. The
fact that the offender was found to have violated a condition of supervised release
indicates a need for additiond supervison. The Commission anticipates that the U.S.

Parole Commission and CSOSA, working together, will develop a system of graduated
intermediate sanctions, so that appropriate punishments short of revocation and
imprisonment may address relatively minor violations of supervised rdease. The U.S.
Parole Commission will have the necessary authority to require re-release on supervised
release following arevocation term, subject to the limitations set forthin 18 U.S.C. 8
3583(h). Asistrue under the current D.C. law, the offender does not get credit for time
on supervison (“sreet time”). The offender does, however, receive credit againgt the
supervised release term for any term of imprisonment imposed upon revocation.

Recommendation 9: That the Council take no action, because the Revitalization

Act authorizes the U.S Parole Commission to impose a term of supervised release

to follow incarceration upon revocation for violation of a condition of supervised

release and 18 U.SC. § 3583(h) imposes appropriate limits on the U.S Parole

Commission’s authority.

Miscellaneous Provisions

There are a few “housekeeping” matters that the Revitaization Act does not

address. It indicates neither when a term of supervised release commences, nor whether a



teem of supervised release runs concurrently or consecutively to any other term of
probation, parole, or supervised release to which an offender becomes subject.

The Commission concludes that supervised release should begin on the day the
offender is released from imprisonment, and should run concurrently with any other
supervised release, probation, or parole term. The provision that terms of supervised
release terms run concurrently with other terms of supervision imposed at the same or
different times prevents the type of anomaly illugtrated in thisexample: If terms of
supervised release run consecutively, an offender serving afive-year term of supervised
release on one count of murder would have alower term of supervised release than an
offender sentenced to two consecutive three-year terms of supervised release on two
counts of theft. The requirement for concurrent terms of supervised rel ease better ensures
proportiondity of punishment and reflects the threat an offender posesto society. In
addition, it amplifies the operation of the system.

Recommendation 10: That the Council adopt a provision to read as follows:

The term of supervised release commences on the day the
person is released from imprisonment and runs
concurrently with any federal, state, or local term of
probation or supervised release, or parole for another
offense to which the person is subject or becomes subject
during the term of supervised release.

The Revitdization Act does not indicate whether aterm of supervised release runs
while an offender is serving another term of imprisonment for an unrelated offense.  For
example, if an offender is sentenced to aterm of imprisonment for conduct occurring
while on supervised release, and the U.S. Parole Commission does not revoke supervised

release, (€.9., an offender receives a 10-day sentence for driving while intoxicated

(DWI)), it isunclear whether his or her term of supervised release would continue to run
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for that 10-day period. Likewisg, if an offender is serving a sentence of imprisonment for
conduct that occurred before the start of the term of supervised reease (e.g., the
defendant is released from the current term of imprisonment on detainer to Maryland
authorities to serve an 18-month sentence in Maryland for another offense) it isunclear
whether his or her term of supervised release would continue to run for that 18- month
period.
The Commission recommends that a term of supervised release not run during
any period in which the person isimprisoned in connection with a conviction for a
federd, sate, or loca crime unless the period of imprisonment isfor aperiod of lessthan
30 consecutive days. Under this provision, imprisonment following arrest for an offense
that does not result in a conviction does not stop the running of aterm of supervised
release. Nor does aterm of imprisonment of less than 30 days resulting from a
conviction stop the term of supervised release. Only aterm of imprisonment of 30
consecutive days or more resulting from a conviction stops the running of aterm of
supervised rlease. This provision appears consstent with sound correctiond practice,
and isless complex than a provision that would stop the running of the term of supervised
release for very short sentences. In the examples above, the term of supervised release
continues to run throughout the offender’ s 10-day sentence for DWI, and ceasesto run
while the offender serves the 18-month sentence in Maryland.
Recommendation 11: That the Council adopt a provision to read as follows:

A term of supervised release does not run during any

period in which the person isimprisoned in connection

with a conviction for a federal, state, or local crime unless

the period of imprisonment is for a period of less than 30
consecutive days.



CHAPTER 4

LIFE SENTENCES
The Advisory Commission on Sentencing Establishment Act of 1998 directs the
Commission to make a“recommendation regarding the gppropriate length of life
sentences for offenses under the determinate sentencing system.” The change to
determinate sentencing with no parole creates a gpecid problem for offensesthat carry a
maximum sentence of life imprisonment. This chapter discusses that problem, outlines
severd possible solutions considered by the Commission, and explains the reasoning
behind the Commission’ s recommendations with respect to life sentences under a
determinate sentencing system.
Under current law, offenders are subject to a maximum sentence of life
imprisonment for:
e Murder
» First degree murder, D.C. Code 88 22-2401, -2402, -2404
=  Second degree murder, D.C. Code 88 22-2403, -2404
o Sexoffenses
» First degree sexua abuse, D.C. Code § 22-4102
* First degree child sexud abuse, D.C. Code § 22-4108;
e Obstruction of justice, D.C. Code § 22-722;
e Kidnapping and conspiracy to kidnap, D.C. Code 88 22-105a, -2101;

e any crime of violence or dangerous crime* committed while armed with a.gun or
any other deadly or dangerous wegpon, D.C. Code § 22-3202; and

! Crimes of violence are defined as murder, manslaughter, first degree sexual abuse, second degree sexual
abuse, child sexual abuse, mayhem, malicious disfigurement, abduction, kidnapping, burglary, robbery,
assault with intent to kill, assault with intent to commit first degree sexual abuse, second degree sexual
abuse, child sexual abuse, and robbery, assault with a dangerous weapon, assault with intent to commit any
felony, arson, extortion or blackmail accompanied by threats of violence, aggravated assault, and attempts
to commit foregoing offenses. D.C. Code § 22-3201(f). Dangerous crimes are defined as distribution of,

or possession with intent to distribute, controlled substances excluding marijuana. D.C. Code § 22-3201(g).
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e thethird conviction of afelony in separate proceedings, D.C. Code § 22-
104a(a)(1) (three dtrikes).

In addition, the Court may impose a sentence of life without parole when:

e anoffender is convicted of first degree murder, the prosecutor gives notice prior
to trid and the judge finds beyond a reasonable doubt that certain aggravating
circumstances exist, D.C. Code 8§ 22-2404.1;

e an offender is convicted of acrime of violence, having previoudy been convicted
in the Digtrict of Columbiaof 2 prior crimes of violence committed on different
occasions. D.C. Code § 22-104a(9)(2);

e an offender is convicted of first degree sexua abuse or first degree child sexud
abuse and the prosecutor gives notice prior to trid that aggravating circumstances
exist. D.C. Code § 22-4120; and

and the Court musgt impose a sentence of life without parole when an offender is
convicted of premeditated murder of law enforcement officer, D.C. Code § 22-2406.
Under current Digtrict of Columbialaw, with the exception of life without parole,
the court imposes an indeterminate sentence on an offender with a maximum term not
exceeding the maximum fixed by law and a minimum term not exceeding one-third of the
maximum term. The offender may be reased on parole, but only after having served the
minimum sentence? If the court imposes amaximum sentence of lifeimprisonment, the

minimum sentence cannot exceed 15 years, except for second degree murder where the

minimum sentence cannot exceed 20 years, and first degree murder, where the minimum

2 Offenders may receive educational and meritorious good time credits to reduce the minimum. D.C. Code
8§ 24-429, -429.1. These credits cannot reduce the sentence of an inmate convicted of a crime of violence
by more than 15%. D.C. Code 88§ 24-429.2. Asageneral rule, most inmates do not earn enough good time
credits to reduce their minimum sentence by more than ayear or so.
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sentence must be 30 years®>  Under current law, then, an offender upon whom the court
imposes a life sentence does not normaly serve his or her naturd life in prison.

The Truth in Sentencing Amendment Act of 1998, consstent with the
Revitdization Act, abolished parole for offenders convicted of “ subsection (h)” offenses
committed on or after August 5, 2000. The court must impose a determinate sentence on
these offenders, and they must serve not less than 85% of the sentence imposed. Al
offenses for which life imprisonment is the maximum possible sentence are subsection
(h) offenses. Because offenders must serve at least 85% of any sentence imposed, and it
isimpossble to caculate 85% of a“life sentence,” every life sentence would become, as
apractical matter, a sentence of life without release, absert further Council action.

Moreover, if amaximum sentence of “lifé’ remains an option in the new system,
there would be no upper limit on the number of years ajudge could impose, Snce any
term of years theoretically would be encompassed within alife term. For example, the
court would have the authority to impose a determinate sentence of 99 years, without
finding an aggravating factor as would be required for most offenses under current law
before ajudge could impose a sentence of life without parole. This hypothetical offender
would then be required to serve not less than 85% of the sentence imposed, which, in the
case of a 99 year sentence, would effectively be a sentence of naturd life for most

offenders.

OPTION #1: “ Life’” means"“ natural life.”

As noted, in the new determinate sentencing system, assuming no changein law,

alife sentence becomes, in effect, a sentence of “naturd life,” or life without release.

3 D.C. Code §§ 22-2404, 24-203(a).
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Florida, Virginia, Ddaware, North Carolina, and Wisconsin have defined life as naturd
life.

This option offers the benefit of amplicity. It requires no statutory amendment.
Further, this option provides the grestest flexibility in punishing extreme cases harshly.
The court is free to incapacitate offenders who commit truly heinous crimes by imposing
imprisonment for life. This option, however, would engble ajudge to sentence an
offender for his neturd life for any life offense, including offenses for which “life
without parol€’ is not an option under current law. 1t would enable ajudge to impose a
sentence of “life without rleasg’ without having to make the findings and without the
procedural safeguards currently required for a sentence of “life without parole.”

OPTION #2: “ Life” means*“ natural life.” In order for the court to impose a life
sentence, the court must find that an aggravating factor exists.

To address some of the objectionsto the first option, the Council could retain dl
of the current life maximum sentences, but require the court to find the existence of an
aggravating factor in order to impose alife sentence. The process could be smilar to that
st forth in the sentencing procedure for first degree murder and other offenseswhich
alow for the possihility of a sentence of “life without parole.” In order for the court to
impose a sentence of life imprisonment without parole, the prosecutor must give timely
notice of intent to seek that sentence, and the court must find that an aggravating factor

exisgts.* Under D.C. Code § 22-2404.1, for example, aggravating factors incdlude:

* For first degree murder, the prosecutor must file a notice with the Court 30 days before trial that it intends
to seek a sentence of life without parole, D.C. Code 88§ 24-2404(a), and the Court must find beyond a
reasonable doubt that aggravating circumstances exist. D.C. Code 88 24-2404.1(b). For first degree sexual
abuse and first degree child sexual abuse, the prosecutor must file a notice of aggravating circumstances
upon which it will rely in seeking a sentence of life without parole. D.C. Code 88 24-4120(c). For repeat
violent offenders, the prosecutor must file a notice of the previous convictions upon which it will rely in
seeking a sentence of life without parole. D.C. Code 88§ 23-111. See D.C. Code 8§ 24-104a(a)(2).
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That the murder was committed in the course of kidnapping or abduction, or
an attempt to kidnap or abduct,

That the murder was committed for hire

That the murder was committed for the purpose of avoiding or preventing a
lawful arrest or effecting an escape from custody

That the murder was especialy heinous, atrocious, or crue

That the murder was a drive-by or random shooting

That there was more than 1 offense of first degree murder arising out of one
incident

That the murder was committed because of the victim’s race, color, religion,
nationa origin, or sexud orientation

That the murder was committed while committing or attempting to commit a
robbery, arson, rape, or sexua offense

That the murder was committed because the victim was or had been awitness
in any crimind investigation or judicid proceeding, or the victim was capable
of providing or had provided assstance in any crimind investigation or
judicid proceeding

That the murder victim was especidly vulnerable due to age or amentd or
physcd infirmity

That the murder was committed after substantia planning, or

At the time of the commission of the murder, that the defendant had
previoudy been convicted and sentenced for murder, mandaughter, attempted
murder, assault with intent to kill, assault with intent to murder, or at least 2
crimes of violence as defined in D.C. Code § 22-3201(f).

The court must gate in writing that one or more of the aggravating factors exist in order

to impose a sentence of life without parole.

Other aggravating factors might include:

Sarious, debilitating or permanent injury inflicted on the victim

Offense was committed againgt or caused serious injury to alaw enforcement
officer, firefighter, emergency medica personnd, correctiond officer, judicid
officer, etc. while engaged in the exercise of that person’s officid duties or
because of the exercise of that person’s officia duties

Defendant involved aminor in the commission of the offense

Defendant held public office a the time of the offense, and the offense was
related to the conduct of that office

This second option does not solve the problem that arises if ajudge, instead of imposing

alife sentence, imposes a very long term of years which, as a practica matter, amountsto

anaturd life sentence without the requisite natice or findings.



OPTION #3: Definetheterm* life’” to mean a term of years.

Life might be defined to mean “aterm not to exceed X years.” Thislanguage
alowsthe court to select any term of years, from no years (or any mandatory minimum
term), up to x years. The court, then, cannot impose aterm of imprisonment greater than
X, regardless of the nature of the offense or the characteristics of the offender.

There is no gpparent consstency among other jurisdictions in addressing this
matter. Alaskaeliminated the “naturd life” sentence, and set 99 years as the maximum
sentence in itsplace. Indiana converted life sentences to aterm of 50 yearsfor al
offenses formerly carrying alife sentence, with the exception of first degree murder.
Maine set the maximum sentence at 40 years for offenses formerly carrying alife
sentence, with the exception of aggravated murder in the first degree.

The Commission recognizes apotentid drawback of any system that replaceslife
sentences with maximum terms of years. These maximum terms then become sentence
caps, which cannot be exceeded even in the most egregious cases. Therefore, under any
such gpproach, while the court need not sentence up to the maximum, the maximum
authorized term of imprisonment must be high enough to accommodate the most serious
example of the crimein each category.

After congdering these and other options, the Commission recommends that “life
without releasg’ be retained as a sentencing option for dl offenses for which life without
paroleis available currently, and that the aggravating factors and procedura safeguards
remain in place for sentences of “life without releasg’ in the new determinate system.

For dl other life offenses, the Commission recommends that “life” remain the statutory

maximum sentence, but that “life” be defined to mean 60 yearsfor first degree murder,



40 years for second degree murder, and 30 years for the remainder of the current life
offenses. The Commission considered severd other numerica equivadentsfor life and,
for the following reasons, ultimately settled on these as the maximum terms that best
reflect the values embodied in current law.

Firdt, by choosng graduated maximum pendlties rather than the same maximum
for dl life offenses, the Commission’s proposa reflects the vaue placed on human life,
meaking the maximum sentence for a premeditated killing (and felony murder) the longest
and making the maximum sentence for other maicious homicides somewhat shorter, but
dtill longer than the maximum sentence for other serious offenses which do not involve
the maicious or wanton taking of a human life.

Second, the Commission’s proposa preserves the proportionaity embodied in the
D.C. Code. Under current law, the maximum (and mandatory) sentence for first degree
murder is 30 yearsto life, ® the maximum sentence for second degree murder is 20 years
to life, and the maximum sentence for al other life offensesis 15 yearsto life. In setting
maximum sentences in the determinate sentencing scheme of the future, the
Commission’s proposa of 60, 40, and 30 years uses the same proportiondity that exists
in current law for maximum minimum sentences in the indeterminate sentencing scheme,

Having consdered the various options, and their respective benefits and
drawbacks, the Commission proposes the following recommendations with respect to life
sentences in the new, determinate sentencing system:

Recommendation 12: That the Council retain a maximum sentence of life

without release for first degree murder and all other offenses currently carrying a
potential sentence of life without parole.

® This example assumes that life without parole does not apply in agiven case, or that the court elects not to
impose a sentence of life without parole.



Recommendation 13: That the Council retain the requirement that an
aggravating factor must be found present, pursuant to D.C. Code 88 22-2404.1,
4120, in order for the court to impose a sentence of life without release.
Recommendation 14: That the Council adopt a provision that establishes 60
years imprisonment as the maximum sentence for first degree murder, in cases
that do not meet the requirements for a sentence of life without release.

Recommendation 15: That the Council adopt a provision that establishes 40
years imprisonment as the maximum sentence for second degree murder.

Recommendation 16: That the Council adopt provisions that establish 30 years
imprisonment as the maximum sentence for all other offenses currently carrying a
maxi mum penalty of life imprisonment.
Anomalies
The interaction between the Revitalization Act, existing provisons of the D.C.
Code, and the Commission’s recommendations on supervised release and life sentences
resultsin &t least three anomadies of which the Council should be aware.
Firgt, under the Commisson’s recommendations, the maximum dlowable initia
term of imprisonment for three felony offenses that do not now carry a pendty of life
imprisonment can exceed the maximum dlowable initid term of imprisonment for dl life
offenses except firgt and second degree murder. Under current law, the statutory
maximum sentence for mandaughter, firg-degree burglary, and felony drug offensesis
30 years. The recommended period of supervised release for these offensesisfive years,
and the maximum alowable term of imprisonment imposable upon revocation of
supervised release (“revocation term”) pursuant to 18 U.S.C. § 3583(e)(3) isthree years.
Under the Commission’ s recommendations regarding supervised release, the maximum
initid period of imprisonment for these three feloniesis 27 years (30 year statutory

maximum sentence less a three year revocation term). Under the Commission’s



recommendations regarding life offenses, the maximum sentence for life offenses other
than first and second degree murder is 30 years. The recommended period of supervised
release for these offensesis five years, but the maximum alowable revocation term
pursuant to 18 U.S.C. § 3583(e)(3) isdso five years. Accordingly, the maximum initia
period of imprisonment for these life offenses becomes 25 years (30 year Statutory
maximum sentence less afive year revocetion term), which istwo years less than the
maximum initid period of imprisonment for firg- degree burglary, mandaughter, and
felony drug offenses

While anomaous and worthy of the Council’ s attention, the Commission does not
view this as a serious problem. It isanticipated that maximum determinate sentences for
these three nont-life felony offenses will be exceedingly rare, if not non-existent,
especidly felony drug offenses and unarmed mandaughter. Moreover, whether the
maximum initia period of imprisonment for any of these offensesis 25 or 27 years,
either term is quite severe when one consders that the offender must serve 85% of
whatever determinate sentence isimposed, and stands to serve three or five more years,
asthe case may be, if supervised release isrevoked. However, if the Council wishesto
address this problem, the Commission has consdered saverd possible solutions, and
stands ready to advise the Council further upon request.

Second, the Commission’s recommendation regarding life offenses makes the
maximum determinate sentence for mandaughter while armed (a life sentence pursuant
to D.C. Code § 22-3202) and for unarmed mandaughter the same— 30 years. Again, the
Commission does not view this asamgor problem. Higtoricdly, the maximum sentence

for unarmed voluntary and involuntary mandaughter was 15 years until recently, when
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the Council increased the penalty to 30 years. In addition, under current law, the
maximum sentence for second degree murder is the same as the maximum sentence for
second degree murder while armed (20 yearsto life) and the sentence for first degree
murder is the same as the sentence for first degree murder while armed (30 yearsto life
or, in some cases, life without parole). Under the Commission’s recommendations, those
maximum sentences remain the same: 40 years for second degree murder and second
degree murder while armed, and 60 years for first degree murder and first degree murder
whilearmed. Thereisacertan symmetry, then, in having the maximum sentence for
mand aughter and mandaughter while armed both set at 30 years, dthough it does
represent a deviation from current law, under which mandaughter carries an
indeterminate sentence of up to 30 years, and mandaughter while armed carries an
indeterminate sentence of up to life imprisonment.

Third, the current mandatory sentence for carjacking while armed is 15 to 45
years. D.C. Code § 22-2903(b)(2). However, the Council chose not to classify
carjacking as acrime of violence under D.C. Code § 22-3201(f), so that carjacking while
armed does not carry a pendty of life imprisonment pursuant to D.C. Code § 22-3202.
Since the statutory maximum sentence for armed carjacking is 45 years and not life,
under the Commission’ s recommendations the maximum authorized term of supervised
release isfive years, and the revocation term is three years pursuant to 18 U.S.C. §
3583(e)(3). Also, since the current statutory maximum isfor aterm of years and not life,
the maximum term of incarceration that can be imposed at initid sentencing is not 25
years, as with other crimes of violence while armed, under the recommendations of the

Commission, but 42 years (45 year Satutory maximum sentence less athree-year



revocation term). To address this anomaly, if the Council were to include carjacking in
the definition of a“crime of violence,” pursuant to D.C. Code § 22-3201, the maximum
indeterminate sentence for carjacking while armed, like al other crimes of violence,
becomes 15 yearsto life instead of 15 to 45 years,® and the mandatory minimum sentence
of 15 yearsremainsin place. Then, upon converson, the maximum determinate sentence
for carjacking while armed joins the other life offenses a 30 years. At that point, the
maximum revocation term becomes five years, bringing carjacking while armed into line
with all other armed crimes of violence.

Upon closer scrutiny, additional anomalies like those described above may be
discovered. The Commission hasidentified these three to date. The Council may wish to

address these matters as it consders the Commission’ s recommendations.

® To avoid ambiguity, it would also be advisable to amend D.C. Code § 22-2903(b)(2) by striking
everything after the phrase “not less than 15 years.”
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CHAPTER 5

YOUTH REHABILITATION ACT

The Y outh Rehabilitation Act (“YRA”)! has as one of its centrdl features an
indeterminate sentence with release on parole for youthful offenders who demongirate
successful rehabilitation while under sentence. The Revitdlization Act abolished parole
and mandated determinate sentencing for al subsection (h) offenders, including those
between the ages of 16 and 22 at the time of conviction, thus rendering the early release
provisons of the YRA inapplicable to that group of offenders. For avariety of reasons
discussed esawhere in this report, the Commission recommends conversion to
determinate sentencing for al felony offenses and misdemeanors, which, if adopted,
would diminate the possbility of early relesse for dl youthful offenders. Nevertheless,
because rehabilitation of youthful offenders remains an important sentencing god, the
Commission recommends retention of the YRA for al digible youthful offenders,
induding the possihility of having the conviction set asde for youthful offenders who
demondtrate successful rehabilitation while on probation or during their period of
supervised release after incarceration.

This chapter describes briefly the history of the YRA, the sentencing options it
provides for digible youthful offenders, and the Revitadization Act’simpact on its
applicability and effectiveness.

Congress enacted the Federa Y outh Corrections Act (“FYCA”) in 1950. FYCA

sentencing was available to young offenders sentenced in Didtrict of Columbia courts. Its

1 Y outh Rehabilitation Amendment Act of 1985, effective December 7, 1985 (D.C. Law 6-69; D.C. Code §
24-801 et seq.).



gpproach to handling young offenders aged 18-22 years at the time of conviction
emphasized rehabilitation, not punishment. In October 1984, Congress repealed the
FY CA as pat of its Omnibus Crime Control Act, the legidation that adopted determinate
sentencing in the federal system.? In 1985, the Council enacted the “Y outh
Rehabilitation Act of 1985.” D.C. Code § 24-801 et seg. The legidation was intended to
fill avoid remaining after the Congress' reped of the FY CA. The Council record
reflected widespread community support for the Y outh Rehabilitation Act.
Generdly, the YRA is designed to achieve three gods

1. togivethe court flexibility in tailoring sentences to a particular youth offender’s
?c?:cejgarate young offenders from more mature, experienced offenders, and
3. to provide youth offenders a chance to start anew, free from the socid and

economic stigma of acrimina record, by setting aside the conviction of those
who succeed.

N

For the purposes of YRA sentencing, a“youth offender” is a person less than 22
years old convicted of a crime other than murder. D.C. Code § 24-801(6). A “committed
youth offender” means a youth offender committed for trestment under the YRA. D.C.
Code § 24-801(1). Y outh offenders are to be committed for trestment and rehabilitation
in facilities separate from adults, with adequate programs for their care, education,
training and protection. Within the separate facilities, youth offenders are to be separated
according to their needs for treatment. D.C. Code § 24-802. The court hasthree
sentencing options for digible youth offenders. 1t may:

1. suspend the imposition or execution of sentence, place the youth offender on
probetion, and order the youth offender to perform community service (unless the

youth offender is physicaly or mentdly impaired in such away that community
service isunjust or unreasonable), D.C. Code § 24-803(a);

2 pub. L. 98-473.
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2. sentence the youth offender for treatment and supervision for any period up to the
maximum term of imprisonment otherwise provided by law, D.C. Code § 24-
803(b); or
3. deny YRA benefits and sentence the youth offender under any other gpplicable
pendty provison or sentencing dterndive, if the court finds that he or she will
not derive bendfit from trestment, D.C. Code § 24-803(d).
If the court sentences a youth offender under option 2, the offender is digible for release
on parole “whenever appropriate,” i.e., whenever he or she has demonstrated successful
completion of arehabilitation program during the period of commitment. D.C. Code §
24-804(a).
The Revitdization Act preemptsthe YRA in & least two fundamenta ways.
Firg, the early release provisons of YRA sentencing are incompatible with the
determinate, no- parole system the Revitdization Act mandates for al subsection (h)
offenses, and which the Commission recommends for al other offenses. Second,
because the Revitalization Act directs the Federd Bureau of Prisons (“BOP”) to house
the Didtrict of Columbia s felony offenders, including those sentenced under the YRA,
young offenders will no longer be segregated from adult populations in separate
inditutions. Insteed, they will be classfied like dl other offenders using the BOP's
scientificaly vaidated, objective criteria, which dlow the BOP to house offenders with
otherswho have smilar characterigtics in terms of propengty for violence, history of
escape, €tc..
Y RA begins with certain basic assumptions: that a young offender can be
rehabilitated; that rehabilitation can happen when the young offender is provided

treatment, supervision, and training in an appropriate setting; and that he or she should be

released upon his or her rehabilitation. A youth offender, in effect, can and should be
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“paroled” as soon as “rehabilitation” is accomplished. Pursuant to the terms of the
Revitdization Act, a person who commits a subsection (h) felony on or after August 5,
2000 receives a determinate sentence, serves at least 85% of the sentence imposed in
prison, and serves aterm of supervised release following release from imprisonment.
The Truth in Sentencing Amendment Act of 1998 does not expressy distinguish between
youth offenders and adult offenders, but pursuant to the Revitaization Act, ayouth
offender convicted of a subsection (h) felony is subject to the same determinate
sentencing system as any other adult offender, and cannot be released early from his or
her determinate sentence®  In this regard, the Revitdization Act has plainly preempted
the early release provison of the YRA. YRA sentencing remains an option only for age-
eigible youth offenders who are either:

e convicted of any offense other than murder and sentenced to probation only,

or

e convicted of anon-subsection (h) offense and sentenced “for treatment and

supervison,” to the extent that educationd, vocationd, training, or
rehabilitative programs are available, dthough these offenders would no
longer be segregated from adult offenders within BOP sfacilities.

The Didrict of Columbia government retains little authority to house, control,
supervise, educate, or treat Y RA-sentenced offenders for extended periods. YRA
probationers would be supervised by afedera agency, the Court Services and Offender
Supervison Agency (“CSOSA”). Y RA-sentenced felons will serve any period of

confinement in afacility operated by, or providing services under contract with, the

3 The Commission’s recommendation of aunitary system for all offenders would eliminate the distinction
between youth offenders convicted of subsection (h) felonies and those convicted of non-subsection (h)
felonies.



federal Bureau of Prisons (“BOP”). Aslong asthese youthful offenders are under the
supervision of federa agencies (CSOSA and BOP), the Didtrict can neither control them,
nor dictate the conditions of their confinement, treatment, education, or supervision.

The segregation of youthful offenders from more experienced adult offenders was
acentral ingredient of the YRA, and its predecessor, the FY CA. BOP, which is now
respongble for housing the Didtrict’ s sentenced felons, has found segregating young adult
offenders from its genera population is detrimenta to the offenders and to the good order
of the prisons. In fact, its experience concusively links an inmate' s age to the likelihood
of inditutiona misconduct; the younger the inmate, the more likely he will engagein
disruptive behavior during his confinement. This disruptive behavior mekesit difficult
for theinmate and for others to participate effectively in the programs that assst inmates
with successful re-entry to society following release from prison. BOP sresearch
demondrates that, when young offenders are housed in facilities with the generd adult
population, the occurrence of serious misconduct decreases.* To house young offenders
together not only presents a Sgnificant security risk, but also decreases the chances that
offenders may successfully complete available educationa or training programs. From
the perspective of the BOP, it isfar more productive to integrate young offenders with
other inmates having smilar crimina histories and other characteristics. Accordingly,
BOP intends to house Y RA offenders with smilarly-classfied adult offenders. For
example, medium security YRA offenders will be housed with other medium security
prisoners, and will not be housed with either minimum security YRA offenders or

maximum security YRA offenders. The Didrict of Columbia has no authority to control

4 Saylor, W.G. Y CA Age Blending and Misconduct. Manuscript, U.S. Bureau of Prisons, Washington,
D.C., (1983).



the policies, procedures, or operations of afederd government agency, and the Council
cannot enact legidation in the form of amendmentsto the YRA or in any other form by
which the BOP would be bound.

Although youth offenders convicted of subsection (h) crimes cannot be rel eased
from their determinate sentences before serving 85% of the sentence imposed, and the
same would be true of al youth offendersif the Council adopts the Commission’s
recommendation of a unitary system, and even though youth offenders will no longer be
housed in separate facilities, the Commission strongly believes that the rehabilitative
principles of the YRA should be preserved. To that end, the Commission recommends
that a youth offender convicted of any crime other than murder continue to be digible to
have his or her conviction set asde under ether of two circumstances.

1. if thejudge placesthe youth offender on probation (suspending ether the
imposition of or execution of dl or part of the sentence), and the youth offender
demongtrates rehabilitation by successful completion of the probationary term; or

2. if the judge sentences the youth offender to prison and, during the period of
supervised release following incarceration, the offender demongtrates
rehabilitation by successful completion of the term of supervised release.

The Commission intends to provide the Council with proposed amendments to the YRA
to reflect the dimination of parole, the dimination of the segregation requirement, and
new referencesto the federa entities that will now be respongble for housing and
supervising Didtrict youth offenders, aswell as provisons that will tie set asde of
conviction to successful completion of probation and supervised release in accordance

with the foregoing recommendation.
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Recommendation 17: That the Council retain set aside provisions for all eligible
young offenders tied to the successful completion of probation and supervised
release.



CHAPTER 6

INTERMEDIATE SANCTIONS

The Advisory Commission on Sentencing Establishment Act of 1998 directs the
Commission to report to the Council on “the assessment of intermediate sanctions
currently available in the Didrict’s crimind justice sysem,” and to make “a
recommendation for intermediate sanctions thet should be made available in the Didtrict
of Columbia s crimind justice system, including (1) proposds for dterndivesto
incarceration for suitable offenders, (2) the estimated cost of such programs, and (3)
recommendations for rules or principlesto guide ajudge s imposition of intermediate
sanctions as part of acrimina sentence.”

This chapter provides an overview of various forms of intermediate sanctions, a
review of intermediate sanctionsin the Digtrict of Columbia, the Commission’s proposa
for expanding intermediate sanctions at time of sentencing, and the Commission’s current

thinking regarding rules for the impaosition of intermediate sanctions.

Overview of Intermediate Sanctions
Intermediate sanctions fal between the traditional sentencing dternatives of
either probation or prison. However, intermediate sanctions may be used as conditions of
probation, with more stringent conditions than those typically associated with standard
probation. Intermediate sanctions can aso be used as conditions of parole or supervised
release, as an offender re-enters the community after prison release. Intermediate
sanctions programs, sometimes caled community corrections or aternativesto

incarceration, serve multiple goas, including traditiona gods of correctiona programs
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such as incapacitation, deterrence, and rehabilitation.>  For example, incapacitation isan
important goa of home confinement and eectronic monitoring, redtricting offendersto
their homes as ameans of diminating opportunities for many crimes? In many
intermediate sanction programs, an offender’ s activities are tracked frequently;
opportunities to observe and interdict criminal behavior are a hdlmark of these
programs.® Another goa has emerged, cost control, as intermediate sanctions are viewed
as less expensive dterndives to imprisonment.

However, the popularity of intermediate sanctions programs may be tracegble to
the rehabilitative emphasis of many programs. For example, drug courts focus on
modifying offender behavior, typicaly using behavior contracts thet ensure swift
response to violations, while providing access to treatment programs that address
underlying problems that may be mativating offender misbehavior. After reviewing
nationd efforts, the Didtrict of Columbiaand its Drug Court will be examined in greater
detall later in this chapter.

Although mogt jurisdictions in the United States make use of intermediate

sanctions programs, these programs can vary greetly in terms of type, content, and the

! Incapacitation restricts an offender’ s activities, thereby reducing the opportunities for criminal behavior.
Of course, imprisonment is one of the criminal justice system’s main methods of incapacitation.
Increasingly, however, the surveillance activities entailed in many intermediate sanctions also serveto
incapacitate offenders. Deterrence provides a disincentive to commit additional crimes, usually by
increasing the certainty, severity or celerity of punishment. Enforcement of the conditions of supervision
through drug testing and graduated sanctions are common forms of deterrence found in many intermediate
sanctions programs. Rehabilitation focuses on treatment goals for offenders, goalsthat if met can lead to
reduction or elimination of criminal behavior. Treatment goals can address offender attitudesin the areas
of employment, peers, authority, and substance abuse. Evidence isgrowing that well-designed
intermediate sanctions programs with treatment components do reduce re-offending (Gendreau, Cullen, and
Bonta, 1994).

2 Home detention may be an effective means of preventing future crimes such as burglary. However, home
detention is not an effective means of incapacitation for drug distribution, as an offender can sell drugs
from inside hishome. For this reason, offenders should be carefully selected to provide good matches
between programs and individual offender profiles.

3 Of course, other goals are often served simultaneously, including deterrence in the example in footnote 2.



amount and qudity of research evauating them. The literature on intermediate sanctions
in the United States tends to fall into two categories: 1) programs that have been
extensively evaluated and found ineffective in lowering recidivism,* have higher

technicd violations and revocation rates, and are comparable to costs for imprisonment
(intengve supervision, boot camps); and 2) programs that have had little systemétic
evauation (community sarvice, day fines, drug courts).

Thelargdy negative evauations of intermediate sanctions programs of the 1970's
and 1980’ s are often traced to the failure of these programs to couple sanctions with
effective treetment. One of the largest misperceptions regarding intermediate sanctions
programsis that “nothing works’ in the area of rehabilitation. Recent scientific sudies
demonstrate that some forms of correctional treatment “work.”® Exigting intermediate
sanctions programs, including those currently being developed in the Didrict of
Columbia, are actively using this scientific research to craft effective programs.

Another misperception commonly attributed to intermediate sanctionsis that
intermediate sanctions are a panaceato “fix” society’s crime problems, promising
unredlistically large cost savings and unredistically high rehabilitation levels®
Staggering increases in prison populations since the mid-1980's, coupled with

unacceptable levels of drug addiction and recidivism, have led some observers to

* Recidivism occurs when areleased offender commits another offense. Estimates of recidivism vary with
the length of the follow-up period and the measures selected. Common measures of recidivism include re-
arrest for afelony or serious misdemeanor or reconviction for afelony or serious misdemeanor.

® Andrews, D.A., Ivan Zinger, Robert Hoge, James Bonta, Paul Gendreau, and Francis T. Cullen, "Does
Correctional Treatment Work? A Clinically Relevant and Psychologically Informed Meta-analysis,”
Criminology 28:374-409 (1990); Pamer, Ted, The Re-emergence of Correctional Intervention, Newbury
Park, CA: Sage (1992); and Prendergast, Michael L., M. Douglas Anglin, & Jean Wellisch, "Treatment for
Drug-abusing Offenders Under Community Supervision," Federal Probation 59:66-75 (1995).

® Preventing Crime: What Works, What Doesn't, and What' s Promising, L. Sherman, et. al., 1998, NIJ. See
aso, Dean-Myrda, M. and F. Cullen, The Panacea Problem, Community Corrections, edited by J. Petersilia
(1985).
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overlook the very red difficulties in producing effective intermediate sanctions at
affordable cogts. Scientific evauations of intermediate sanctions programs provide
caution in succumbing to this panacea gpproach.

Appendix A-2 summarizes festures of many of the most common forms of
intermediate sanctions, including intensive supervision, home confinement/electronic
monitoring, day reporting centers, boot camps, community service, day fines, drug courts
and drug treatment, and work release. A redidic view of intermediate sanctions
combines the very red promise of improved crimind justice outcomes, with the very red

problems of implementing effective programs.

Inter mediate Sanctionsin the District of Columbia

Higtoricdly, the Didtrict of Columbia has produced severd innovationsin the area
of intermediate sanctions, including most prominently the Didtrict of Columbia Drug
Court. However, attempts to use intermediate sanctions to combat drug abuse and crime
have reached only atiny fraction of the totd offender population. Asaresult, judges and
paroling authorities were often confronted with a dichotomous choice, either
imprisonment or standard probation supervison. This sysem exhibits little flexibility in
dedling with middle-range violations that should be taken serioudy but may not merit a
long period of imprisonment.

In recent years, three principle means have been used to deliver intermediate
sanctions programsin the Didtrict of Columbia -- pretrid supervison (through the drug
court and other interventions), probation services, and parole services. Under a system of
graduated sanctions available in drug court, offenders may receive sanctions that

correspond more closdly to the degree of violation, for example short periods of shock



incarceration rather than longer prison sentences. Under a graduated system, offenders
may aso receive rewards or incentives for law-abiding behavior. Higtoricaly, while
there is evidence that these drug court programs worked, because they tend to be labor
intensve for both the court and supervision personnd, only asmal fraction of offenders
could be helped through these programs due to lack of resources.

Aspects common to intermediate sanctions programs include surveillance such as
drug testing, curfews, frequent reporting requirements, and short periods of incarceration
to sanction minor violaions. Intermediate sanctions commonly include a services
component, such as education services, basic life and job skills training, and drug
treatment. In the Didtrict of Columbia, drug courts (and accompanying trestment

programs), probation, and parole have provided some of these e ementsto offenders.

Drug Court

One of the primary intermediate sanctions programsin the Digtrict of Columbia,
and one of the most successful, isthe Drug Court. All offenders charged with nonviolent
misdemeanors are digible for the drug court programs at the pretrid stage, while the only
fony charges that are digible for drug court pretrid placement are distribution or
possession with intent to distribute a controlled substance, theft, unauthorized use of a
vehicle, uttering, forgery, receiving stolen property, Bail Reform Act violations, fraud,
and escape/prison breach. ” These offenders must meet certain criteria such as having no
pending charges for aviolent offense (including weapons charges) and no prior violent

fdony convictionsin the last 10 years, and dl co-defendants must be digible for the

" The District of Columbia Pretrial Services Agency, Superior Court Drug Intervention Program: The Drug
Court Manual of Policies and Procedures (1999).
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program.® 1n addition, the offender must not currently be on probation or parole for any
violent misdemeanor or felony. The Drug Court utilizes four programs. 1) the Superior
Court Drug Intervention Program (SCDIP); 2) Sanctions Team for Addiction and
Recovery (STAR); 3) Pretrid HIDTA; and 4) Probation HIDTA (High Intensity Drug

Trafficking Areg).

High Intensity Drug Trafficking Area

The HIDTA program is designed to provide a service delivery system that links
crimind justice and trestment agencies through unified policies and procedures to reduce
recidivism and substance abuse'® The HIDTA trestment process consists of: 1) the
intake phase; 2) pre-treatment assessment; 3) assgnment to treetment.  The first two
stages are conducted at the Assessment Orientation Center (AOC) where offenders
placed into the HIDTA program by the drug court are assessed. The AOC, a 21-bed unit
on the grounds of the DC Generd Hospitd, provides screening for dl DC HIDTA clients
for placement into the appropriate trestment program.  Clients can remain at the facility
for up to 28 daysto dlow sufficient time to clinically screen and assess each individud
going through the intake process. During the pre-treatment assessment phase, the
trestment team concludes its assessment with a recommendetion for an inpatient or
outpatient program(s) best suited to the client’s specific psychologicd, socid, physicd,

environmenta, and spiritua needs.

8 Harrell, A., Drug Courts and the Role of Graduated Sanctions. Washington, DC: National Institute of
Justice (1998).

® Council for Court Excellence memorandum to the Commission (March 6, 2000).

10 Court Services and Offender Supervision Agency, Personal Communication (March 1, 2000).
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To bedigible for the HIDTA program, an offender must: 1) beaD.C. resident
who has been adjudicated as an adult; 2) be under the supervison of the crimind judtice
system; 3) have committed a drug-related offense or have had a previous drug trestment
experience; 4) have aprimary diagnoss of substance dependency; 5) not have any
physical, medicd, or psychiatric condition which would prevent the offender from
participating fully in the trestment program: 6) have a minimum of 18 months
community supervison (parole or probation clients).

Thetypicd HIDTA client has two or more drug-related arrests, other crimind
offenses, dependency problems, an inconsstent work pattern, and strong family support
but hightrisk community environment, but some may have ahigtory of mentd
dysfunction and/or psychiatric problems, no marketable skills, no work higtory, little or

no literacy, and no family support.

The Superior Court Drug Intervention Program

The Superior Court Drug Intervention Program (SCDIP) is an outpatient
substance abuse trestment located at the Pretrial Services Agency’s adminigirative
offices. Offenders can dso be assigned to other treatment facilities in and around the
D.C. metropolitan area. The trestment program lasts a minimum of five months, after
which, if successfully completed, the offender would likely receive a probation sentence.
The SCDIP outpatient program condsts of four phases of trestment: 1) an orientation and
assessment phase during which each offender receives a complete diagnostic evaluation
and is assigned a case manager who will develop atreatment plan for the offender; 2)
dahilization and cognitive restructuring that focuses on rel gpse prevention and

identifying and changing crimind thinking through therapy; 3) atrangtion phase that



prepares the offender for a drug-free community reintegration through continuing relgpse
prevention education and exploring educational and vocationa opportunities; 4) a
maintenance phase during which adischarge plan is developed that prescribes aftercare
activities focusing on sobriety. During each of these four phases, the offender is subject
to regular drug testing and must attend weekly meetings with other clients and the
trestment team.™*

With funding from the Nationd Indtitute of Justice (NIJ) and the Center for
Substance Abuse Treatment (CSAT), the Urban Ingtitute conducted an evauation of the
effectiveness of three SCDIP interventions between September 1994 and January 1996 in
reducing drug use and crimind activity and increasing voluntary participation in drug
treatment and aftercare following the program.  The experiment compared the drug use
and crimind behavior of drug felony offenders randomly assigned to one of three
dockets: 1) a sanctions docket, which offered a program of graduated sanctions with
weekly drug testing, referrds to community-based trestment, and judicid monitoring of
the drug use of the offenders; 2) atreatment docket, which offered weekly drug testing
and an intensve court-based day treatment program; or 3) a standard docket, which
offered weekly drug testing and judicia monitoring of drug use and encouragement to
seek community-based treatment programs, but did not alow for the transfer to dockets
offering graduated sanctions or day treatment programs. Features of al three SCDIP
programs include early intervention during the pre-trid stage, judicid involvement in
monitoring offender progress in the program, frequent drug testing, and immediate access

to information on offender drug use.

1 D.C. Pretrial Services Agency (November 1999).



The two experimentd programs (the sanctions and trestment dockets) tested
aternative approaches to these objectives. The trestment approach was a comprehensive
program designed to develop skills, boost self-esteem, and provide community resources
needed by drug dependent offenders to abandon a drug use and crimind lifestyles. The
sanctions approach, on the other hand, emphasized behavior modification, closdy
monitoring offender drug test results and following up with quick and certain
adminigration of clearly defined punishments for positive drugs tests or missed tedts.

The focus of the sanctions gpproach was case management. Offenders were referred to
community-based trestment only when needed.*

When examining offenders during the month before they were sentenced,
offenders on the sanctions docket were more than three times as likely to be found drug
free when tested compared to the standard docket group. Offenders on the treatment
docket were less likely to report drug use, lesslikdly to get arrested for drug offenses, but

just as likely to be arrested for any other offense,™® compared to the standard docket

group.

2 Harrell, A., Cavanaugh, S., and Roman, J., Findings from the Evaluation of the D.C. Superior Court Drug
[ntervention Program. Unpublished Urban Institute Report (1998).

13 To compare repeat criminal activity, official D.C. arrest records were reviewed of the samples for the
first year of release from the programs. After 100 days from release, 2% of the sanctions program
participants had been rearrested compared to 6% of the control (standard) docket offenders. The rearrest
rates were 11% for the sanctions group and 17% for the control group, respectively, after 1 year.
Treatment participants were consistently less likely to report any or weekly use of drugsthan the standard
docket group. On the other hand, the researchers found that participantsin the treatment group were not
lesslikely than the standard docket sample to be arrested in the year following sentencing, 26% compared
to 27% respectively. However, treatment clients were significantly, lesslikely than standard docket
participants to be arrested for a drug offense during the same time period. Comparisons are hampered by
the low participation rates in the treatment programs by those who were eligible. The researchers
concluded that a more rigorous assessment procedure would better match treatment programsto clients'
needs, a stronger incentive program for offenders to participate and remain in programs, and increasesin
treatment quality and facilities were needed to increase participation rates. Harrell, 1998; Harrell et al.,
1998.




I nter mediate Sanctions as Conditions of Probation

Intermedliate sanctions are used in the Didrict of Columbia as a condition of
probation, parole, or supervised release, increasing sanctions and services beyond the
standard levels. To provide a basdline of existing probation operations, CSOSA
commissioned astudy of existing supervison policies and practices in the Digtrict of
Columbia Dr. Faye Taxman and colleagues at the University of Maryland prepared a
report that included a discusson of intermediate sanctions and risk assessment practices
in the Didrict in place in 1997. The study includes information drawn from active
probation and parole case files during the period from October 1996 through October
1997, including 882 probationers, and included information on offender characteridtics,
supervison characteritics, supervison services, and the involvement of the court and
sarvice providers. In generd, the study documented the limited access to programs to
address offender needs and sanctions to address offender violations.** Further, the study
documented need for improvements in offender surveillance and sanctions.™

Risk assessment is an essentid, formal process that assigns offendersto
gopropriate levels of surveillance usng an empiricaly tested method. The study found
that risk assessment practices varied consderably. Fifty-five percent of probationers
received no classfication. The study found that risk assessment instruments in use were

not particularly effective a discriminating between higher and lower risk offenders. One

14 The study found that 42% of probationers had special conditions imposed by the Judiciary. The most
common special conditions for probationers was residential treatment (22%) and intensive supervision
(7%). The study found that probationers tended to have experience with detoxification programs (14 %),
outpatient treatment programs (20%), residential programs (17%), and day treatment programs (21%).

15 Among probation cases, offenders were under supervision for amedian period of about 1 year, 4 months.
During supervision, 45% of probationers had at least one infraction. About 18% had a positive drug test,
while 12% had anew arrest. Failure to report occurred in46% of cases.



means of assesang the effectiveness of classfication is examination of re-arrests. The
study concluded that rdatively dight differencesin re-arrest distinguished those

classfied as higher and lower risk offenders.

I ntermediate Sanctions as Conditions of Parole and Supervised Release

Aswith probation, intermediate sanctions are used in the Didtrict of Columbiaas
acondition of parole and, in the future, will be used as a condition of supervised rlease
a moreintensve levels than sandard parole supervison. CSOSA’s study of existing
supervision policies and practices in the Didrict of Columbiaincludes information drawn
from 407 parolees with active parole case files during the period from October 1996
through October 1997. Data collection included information on offender characterigtics,
supervision characterigtics, supervison sarvices, and the involvement of the Court and
service providers. In generd, the study found limited access to programs to address
parolee needs and sanctions to address parole violations.*® This finding underlines the
need for enhanced re-entry servicesin the new system of supervised release, as more
offenders found trestment in prison than after re-entry to the community.

Risk assessment, assigning parolees to appropriate levels of survelllance, occurred
in 83% of these cases. The study found that risk assessment instruments in use were not
particularly effective a discriminating between higher and lower risk offenders. The
sudy concluded thet rdlatively dight differencesin re-arrest distinguished those

classfied as higher and lower risk offenders.

16 The study found that 22% of parolees had special conditionsimposed by the Parole Board. The most
common special condition for parolees was drug treatment (6%). The study found that parolees tended to
participate in treatment programswhilein jail or prison (56%) and few participated in community treatment
programs (less than 10%). The average parolee was under supervision for aimost five years, with 34% on
parole for between 5 and 10 years, and 15% on parole for more than 10 years. Among parol e cases, 69% of
parolees had at |east one infraction. About 34% had a positive drug test, while 28% had a new arrest.
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Treatment Needs

Treatment capacity fell well below treestment needs in the Digtrict of Columbiain
1999 according to CSOSA, but CSOSA is expanding its capacity. For example, CSOSA
estimates that the annual need for resdential trestment facilities was 784 beds, but
capacity was 100 bedsin FY 1999. Despite a 126% increase in residentia bedsin FY
2000 (to 226 beds), the Didtrict appears to need an additional 558 beds. According to
CSOSA, asubgtantia gap exigts between need and capacity in outpatient facilities,
trangtional programs, programs for women with children, sex offender programs, and

detoxification centers. However, CSOSA continues to increase capacity in these areas.

Current Plans

CSOSA expects to reduce recidivism among probationers, parolees, and offenders
on supervised release through the use of better risk and needs assessment instruments,
individualized case management, appropriate trestment, and other services. Theinitia
risk and needs assessment will classfy offenders for the purposes of surveillance and
rehabilitation. Risk assessment measures offender atributes, such as prior crimina
activity, to assess current risk levels. Effective risk assessment can ease the public' s fears
regarding offender placement in the community by separating offenders with who pose
“acceptable’ risks from those whose risk is unacceptably high. Needs assessment is
designed to identify and target areas of individua need, such as substance abusing

behaviors, that are associated with crimind activity and become the focus of future

programming.



CSOSA individudized case management refers to efforts to ensure that, after
assessment, offenders are placed in gppropriate treatment programs. Performancein
these programsis monitored for Sgns of success and failure. The case management
mode is currently in usein most drug court programs including the successful Superior
Court program. Case management can be coupled with surveillance!’ to ensure that
offenders adhere to the conditions of supervision while receiving services that address
underlying risk factors such as drug addiction. CSOSA will enter into performance
contracts with offenders, so that incentives and sanctions are laid out in advance as
conditions of probation, parole or supervised release.

The next aspect of CSOSA’s supervision programsiis the provision of appropriate
drug trestment and other support services, as determined by needs assessment, designed
to asss offenders as they remain in or re-enter the community. Since 1993, trestment
sarvicesin the Didrict of Columbia have diminished dramaticaly. Detoxification beds
available through the D.C. Addiction Prevention and Recovery Adminigtration (APRA)
between 1993 and 1999 decreased from 105 to 50. During the same period, the number
of residentid treatment dotsfel from 379 to 153. The number of outpatient contracts
dropped from 1,207 to 999. In FY 2000, CSOSA received asignificant increasein
resources for trestment services, but till well below the documented need. Additiond

increases will be sought to support offenders as they re-enter the community.

I ntermediate Sanctionsin the Sentencing Process
While intermediate sanctions are neither a panaceafor dl that iswrong with the

crimina justice system, nor an idealized set of programs lacking hard empirica support

17 Taxman and Sherman (1998).
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of effectiveness, they are an important and often missing dement a sentencing. Judges
should have a broader array of choices at sentencing than imprisonment or standard
probation.

I ntermedi ate sanctions programs can be ordered either on the back end of aterm
of imprisonment or on the front end, immediately following sentencing. Back-end
sanctions serve the purpose of re-integrating incarcerated offenders into the community,
coupled with surveillance and rehabilitation goas. Front-end sanctions admit offenders
at the time of sentencing, or after only a short period of “shock” incarceration, to
intermediate sanctions programs, and are aimed at offenders who do not require prison
but whose risk may be too great to be managed with standard probation. A judge
typicaly contralsinitid access to front-end sanctions programs. Corrections officias
typically control access to back-end sanctions programs.

Currently in the Didrict, judges are limited in their &bility to authorize
intermediate sanctions in felony cases. Judges are unable to impose, as a condition of
probation, adirect sentence to short periods of confinement in a secure facility or a
community care center, to be followed by other less restrictive conditions.  Judges cannot
order work release in flony cases, athough they may make non-binding
recommendations to the Department of Corrections. The Council can provide judges
with the authority to expand intermediate sanctions on the front end by amending the
D.C. Code asfollows.

Recommendation 18: That the Council adopt an amendment to D.C. Code 8§ 16-
710 to read as follows:

(d) As a condition of probation the court may order that the defendant
remain in custody or in a community correctional center during
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nights, weekends, or other intervals of time, totaling no more than

one year during the term of probation.
Cost Estimate

The Commission expects that a portion of the cost of this extenson of front-end

intermediate sanctions for feons will fal on the Court Services and Offender Supervison
Agency. Although CSOSA provides no secure confinement or community care facilities,
snce placement in such custody will be a condition of probation, CSOSA will coordinate
with the custodian to provide supervison and trangtiond services asis now the case with
parolees trangtioning to the community through community care centers. Under the
Revitdization Act the cost of incarceration of sentenced flonsis aresponsbility of the
Federa Bureau of Prisons. It is not clear that the Revitaization Act contemplated the
possihility of felons being ordered to serve terms of “shock incarceration” or periods of
work release as a condition of probation. Since dl costs relating to sentenced felons were
federalized, however, it seems congstent with the intent of the Act thet the cost of
“custody” as a condition of probation be borne by the federd agencies. Therefore, if the
Council optsto amend D.C. Code § 16-710 as recommended by the Commission, the
federa government would provide the financial resources for short periods of shock
incarceration, probably to include per diem paymentsto the D.C. Department of

Corrections for use of Didtrict facilities, or paymentsto loca private contractors as

appropriate.
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CHAPTER 7

UNFINISHED BUSINESS

While the Commission has worked diligently over the past 15 months, severd tasks remain
ahead. Three mgor areas requiring further study are: 1) the need for, or the advisability of, sentencing
guiddines or some other form of structured sentencing; 2) the development of awider array of
intermediate sanctions and dternatives to incarceration for use by judges in the context of non
incarcerative sentences and by the Parole Commission and CSOSA in the context of supervised
reease; and 3) assessing the impact on correctiond populations of the change from indeterminate
sentencing to determinate sentencing. This chapter describes what the Commission sees as the next

steps in these three aress.

Structured Sentencing

During its ddliberations, the Commission consdered at great length severd versonsof a
proposal that retained the current statutory maximum sentences, but would have required judges to not
exceed certan maximum periods of imprisonment, which werein al caseslower than the satutory
maximum sentences for the offense. Ultimately, the Commission rejected this gpproach a thistime.
While there is strong sentiment on the Commission for the development of some form of structured
sentencing, the mgority believed that adoption of any particular approach at the present timeis

premature for the following reasons.
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e theavailable data on time served in the present system provide an inadequate platform on

which to design a system that purports to be based on current practice;*

¢ there has been insufficient time for the Commission to consdear and debate normative

principles of sentencing on which any such system should be based;

e additiona timeis needed to consider the proper weight to give an offender’ s crimind higtory in

any system of dructured sentencing;

e the evidence of the need for such a system (for example, evidence of existing unwarranted

digparity in sentencing) isinconclusive, a best;

e the particular proposa was flawed because, unlike other models, it contained caps on

maximum sentences without any presumptive minimum sentences.

The Commission concluded that the better gpproach for the short term is to educate the judges on the
converson from indeterminate sentencing to determinate sentencing and to collect and anayze “before
and after” data, watching for any evidence of unwarranted disparity in sentencing or unintended
consequences. If such evidence is found, the Commission and the Council would have a much firmer
foundation on which to build whatever mode of structured sentencing the Council might choose to

enact.

! The Commission continues its work on length of stay data, and will report to the Council when the analysisis
complete. See Chapter 1, footnote 12.
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Among states that have abolished parole for some or al offenses, many have taken further steps
to structure sentencing decisions under the new determinate sentencing laws? These structures have
taken two forms: new statutory limits on sentences’ or sentencing guiddines® Both forms of structured
sentencing are thought to reduce or diminate the problem of unwarranted sentencing disparity, where
offenderswith Smilar crimes and Smilar criminal histories receive disparate trestment.”> Other states

appear to have abolished parole without atering the structure of judicial decisions®

Of those dtates that abolished parole with new statutory limits to sentences, dateshave 1) set a
new maximum sentence impossble,” 2) set a new sentencing range induding both a minimum sentence

and amaximum sentence® and 3) set a specific presumptive sentence with departure principles®

Among states that abolished parole and indtituted sentencing guidelines, some states have set

presumptive guiddines that limit the judicia discretion to impose a sentence outside of the guiddines™

2 The Commission gratefully acknowledges the assistance of Mr. Reggie Fluellen of the Vera Institute, who provided
background research on structured sentencing.

% Examplesinclude California, Arizona, New Mexico, Maine, and lllinais.

* Examples include Minnesota, Washington state, North Carolina, Delaware, Virginia, and Kansas.

® National Assessment of Structured Sentencing, 1996, p. 5

® Mississippi is one example.

"Maine

& lllinois

° California

1 North Carolina provides a presumptive range, and aggravated and mitigated ranges. Judges must select a sentence

within the presumptive range, unless they find specific aggravating or mitigating circumstances as detailed in the
criminal code. If the judge finds that an aggravating circumstance exists, the judge may sentence the offender within
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Other dtates have sat voluntary guiddinesthat guide the judicia selection of a sentence, but do not
require the judge to remain within the recommended range. Any lawful sentenceis authorized in a
system of voluntary guideines™ The Commission met in a specia two-day session in November 1999
with representatives of three states with sentencing guidelines. The meeting took place under the
auspices of the Nationa Associates Program on State Sentencing and Corrections, a program run by
the Vera Indtitute through cooperative agreement with the U.S. Department of Justice Corrections
Program Office. Representatives from North Carolina, Delaware, and Missouri provided arange of
ideas regarding sentencing guidedines gpproaches. After careful congideration, the Commission decided
not to recommend a sentencing guiddines system at this time for severd reasons. Development of a
system of sentencing guiddinesis amgor undertaking, impossible to design wel in the short period of
time available. A second and related reason isthat no informed decision on sentencing guidelines can
be made in the abstract. Instead, a specific sentencing guideine framework must be constructed, and

then examined in great detall.

Proponents of some form of structured sentencing cite the substantia changes underway and the
uncertainty these changes bring. When the Didtrict of Columbia moves from indeterminate to
determinate sentencing, judges must impose asingle sentence in casesinvolving aterm of incarceration,

and the offender must serve at least 85% of that sentence. Offender exposure to prison timein the old

the aggravated sentencing range, but must place the sentence within that range. All sentences must fall within one
or the other of the approved ranges.

" Virginia provides an example of voluntary guidelines. Judges may give any lawful sentence, but must provide a

rationale for any departure on the sentencing guideline form. The legislature, which elects judges to eight-year terms,
may review departures during the judicial re-election process. Maryland’ s guidelines are also voluntary.
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system was lessened by good time credits and parole for most offenders. An offender’ s exposure in the
new system may be greeter unless the judge gives a sentence that equates to the previous indeterminate
sentence, adjusted for parole and other credits. The expanded judicia discretion in the determinate
sentencing system, if current statutory maximum sentences remain the same, can bereined in ether
through some form of structured sentencing, as described above, or through voluntary judicia action

that generally attempts to replicate past practice.™

Whether sentencing guidelines are appropriate for the Didrict of Columbiawill require
thoughtful study, because the implementation of guidelines raises anumber of important policy issues.
Fird, sentencing guiddines by design limit the discretion and power of judges, and many believe that in
doing so, guiddines transfer some of that discretion and power to prosecutors — giving them too much
power. Second, most believe that sentencing guidelines must be carefully drafted to alow judges some
flexibility, but doing S0 too broadly can defeet the whole purpose of controlling discretion, and doing o
too narrowly can turn the guidelines into a complicated or mechanistic process. Third, because
guidelines can be voluntary or mandatory, with or without judicid review of sentences imposed, issues
of jurisdiction and judicia workload have to be considered. Fourth, al of the state and federd
guiddines contain an inherent fiscd “check and baance” which inhibits undue tinkering with the
guidelines once they are adopted, particularly upward adjustments made to satisfy those favoring

increased punishments: the legidature has to find away to pay for any changes it makesto the

12 The Superior Court Criminal Rules Advisory Committee has under consideration a Rule comparable to Rule 11(€)(1)
of the Federal Rules of Criminal Procedure, which would enable judges to accept plea agreementsin which the parties
had bargained for a particular sentence, a sentence cap, or a sentence range with an agreed minimum and maximum
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guiddines. Inthe Didrict of Columbia, thisinhibition arguably will be lessened by the fact that the

Didtrict will not have to bear the cost of incarceration and supervison of feony offenders.

The Commission recognizes thet, after further study, some form of structured sentencing may be
advisable. However, the Commission recommends that the Council take no action at thistime. Rether,
we suggest that careful monitoring of the new sentencing system isin order over the next severd months
and that the Commission continuesiits congderation of some form of structured sentencing. We
recommend that the Council charge the Commission to organize and conduct extensve training of
judges and other interested parties regarding the switch to determinate sentencing. Based on interviews
with judges, it is anticipated that judges, through voluntary action, will minimize the potentid impact of
determinate sentences by seeking generally to replicate past practice. There will be no conclusive
evidence regarding the net effect of the transition from indeter minate to determinate sentences
until determinate sentences are actually imposed. If evidence of unwarranted disparity or other
unintended consequences begin to develop, the Commission and the Council will then have the empirica

foundation on which to erect a carefully crafted form of structured sentencing.

Recommendation 19: That the Council authorize the Commission to provide
training for judges and other parties regarding the switch from indeter minate to
determinate sentencing, including information on historical practice. No
additional legidlative actionisrequired.

Recommendation 20: That the Council authorize the Commission to monitor
sentencing practices in the current indeter minate and the new determinate
sentencing systems.  The Commission proposes to work with the Criminal
Division of the Superior Court of the District of Columbia, and all other

determinate term of imprisonment. Both the Office of the United States Attorney and the Public Defender Service
support thisamendment. |1f adopted, such a Rule would narrow the exercise of judicial discretion in some cases.



repositories of relevant information, to collect data necessary to track sentencing
practices. No additional legidative action isrequired.

Recommendation 21: That the Council authorize the Commission to continue
consideration of structured sentencing and report its conclusions to the Council.

Structured Sentencing And I nter mediate Sanctions

The Advisory Commission on Sentencing Establishment Act of 1998 directs the Commission to
report on “recommendations for rules or principlesto guide a judge’ s imposition of intermediate
sanctions as part of a criminal sentence.” The Commission has not devel oped specific program
rules governing judicid gpplication of intermediate sanctions. However, as the Commission continues its
consderation of structured sentencing — indluding sentencing guiddines— a framework for rulesto guide

imposition of intermediate sanctions should emerge.

Severd jurisdictions have used sentencing guiddines to encourage use of intermediate sanctions
in aresgponsible fashion.”® In the previous Chapter we described the various types of intermediate
sanctions programs currently in use nationdly and in the Didrict of Columbia Some front-end
intermediate sanctions programs that divert offenders to intermediate sanctionsimmediately after
sentencing have been evauated nationaly.**  The evaluations find substantia evidence of “net

widening” and high rates of offender violations™ “Net widening” occurs when offenders not originaly

13 Sentencing guidelines systems in North Carolina, Pennsylvania, Washington state, Kansas, and Virginiainclude
intermediate sanctions.

“Tonry, Michael, Intermediate Sanctions in Sentencing Guidelines. NIJWashington, D.C. (1997).

> The high rates of offender violation are typically attributed to the close surveillance of offenders, creating more
opportunitiesto observe violations.
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intended for the programs are admitted nevertheless, creating a crisisin program availability and a poor
match of offender needs to program characterigtics (for example, failure to match drug addicts to drug
treatment). Judges may see great potentia in these programs, thereby diverting offenders far beyond

the origina expectations of program administrators and funding sources.

Integrating intermediate sanctions into a sentencing guidelines framework is believed to reduce
net widening by managing entry into programs, while encouraging program growth.*® North Carolina
and severd other states incorporate intermediate sanctions as a zone of discretion within sentencing
guiddines®” For offenders with certain offenses and crimina records — the intermediate sanctions zone
of the guiddlines— a sentence to an intermediate sanction is the presumptive sentence. Within this zone
of discretion — for example, a zone composed of non-violent offenders with moderate crimind records —
the judge is encouraged to use the intermediate sanction. Outside of the zone, ajudge is effectively

discouraged from using an intermediate sanction, reserving program space for its intended purpose.

Providing judges with a zone of discretion clearly identifies intermediate sanctionsasa
punishment |ess severe than prison but more severe than standard probation, maintaining proportionality
injudges decisons. That is, the zone insures that moderately serious offenders receive more serious
sanctions (intermediate sanctions) than less serious offenders (standard probation). Further, the

combination of intermediate sanctions and a sentencing guidelines framework may reduce the risk of

8 Tonry, Michael (1997)
YIn another approach, intermediate sanctions may be based on categorical exceptions, permitting exceptions to

otherwise applicable guideline recommendations of incarceration. As an exception, the sentence to an intermediate
sanction may count as a departure from the applicable guideline range.
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unwarranted digparity in availability of intermediate sanctions to ligible offenders. For example,
guidelines can help insure that deserving offenders receive due consideration for inclusion in programs,

providing a measure of equity.

Asthe Commission continues to consider structured sentencing options, one of the primary
arguments for a sentencing guidelines approach is the encouragement it gives to expansion of

intermediate sanctions to digible offenders.

Computer Simulation For Correctional Population Projection

The Advisory Commission on Sentencing Establishment Act directs the Commission to “ project
the impact, if any, on the size of the Didtrict’s populations of incarcerated offenders and offenders on
supervised release if any Commission recommendation isimplemented.” This section describes the role
of the Commission in using current sentencing information to forecast the effect of sentencing policy
changes on correctiond population, the current method of forecasting used in the Didrict of Columbia,
the potentia impact of sentencing changes under the Revitdization Act and the proposed mode to be
used for prison impact smulation. The Commission concludes that no sizeable changes in population
are currently foreseen due to the new sentencing system. However, as previously noted, there will be
no conclusive evidence regarding the net effect of the shift from indeterminate to determinate

sentences until determinate sentences are given.

I nter mediate Function

The Amearican Bar Association, in its Standards for Crimind Justice Sentencing, describes the

role of a sentencing commission asthat of serving an “intermediate function” between the legidative



branch and the court system. Specificdly, the commission’s function isto provide structure to the
decision-making process of sentencing by the collection, analyss, and dissemination of information on
the nature and effects of sentences imposed by judges and served by offenders. One important aspect
of informing policymakersinvolves the use of higtorica sentencing information to make credible
projections about the impact(s) of proposed changes and adjustments in sentencing provisons. The
quality and reliability of these projections depends on credibility of the data available on past sentencing
decisons and higorica trends, which explains the time and attention the Commission has devoted to an
understanding of time served on terms of incarceration. The projections typicaly use smulaion models
in an effort to provide defensible answersto critica “what-if” policy questions.  Creating a computer
simulation of sentencing policy clarifies how decisons made at one stage of the process - sentencing
decisons - affect later stages, such as prison cgpacity. Such techniques have enabled other jurisdictions
to assess the impact of desired sentence increases at one end of the offense spectrum (violent crimes,
for example) and to offset that impact by making corresponding sentence decreases at the other end of

the offense spectrum, while holding prison capacity congant.
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District of Columbia’s Current Method of Forecasting Corrections Population

Currently, the D.C. Department of Corrections does not utilize a particular satistical projection
method. The Office of the Corrections Trustee and the DOC are jointly estimating cross-sectiond
“snapshots’ of the correctiona population every quarter using the data resources available. However,

they are not attempting to use the data to make any projections at the present time.

Structured Sentencing Simulation (SSS) M odel

The Commission proposesto utilize the Structured Sentencing Simulation (SSS) model to
assess the impact of sentencing changes on correctiona populations. [n addition to prison population
forecasts, the SSS model provides the capability to forecast jail, probation, and intermediate sanction
populations. The modd has successfully forecast prison populations in Minnesota and North Carolina
for many years.

Specifically, the SSS modd is a deterministic model that tracks the progress of sentenced
offenders as they enter and exit (and re-enter) components of the correctional system over time. The
model smulates the flow of sentenced offenders through the system and captures the accumulation of
the sentenced offenders in the stock prison population. It has the capacity to project correctional
populations monthly and annualy severa yearsinto thefuture.  The user feeds information into the
model concerning sentenced offenders, disaggregated by offense, and offender characteristics (crimind
history, age, gender).

The modd requires three forms of data. Firs, individua-level data on a sample of sentenced

offendersis needed. Thisinput would consst of characteristics of the offense and sentence imposed
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aong with the attributes of the offender. Secondly, the mode requires aggregate-level probabilities such
as the probability of incarceration, the probability of parole revoceation, and/or the probability of
placement in a particular intermediate sanction program. Lastly, the mode aso requires datarelated to
the existing stock prison population. The mode functions smilarly to atype of caculaor that combines
cdl-basad probabilities of movement through the corrections system with the length of stay within eech

component.

The development of the computer smulation modd will begin after the length of stay datais

recaved in find form from the Urban Ingtitute

Recommendation 22: That the Council authorize the Commission continue to
develop a computer simulation model to assess the impact of determinate
sentencing after August 5, 2000 on the District’s offender population. The
Commission expects to work closely with the Federal Bureau of Prisons and the
D.C. Department of Corrections regarding technical specifications of the
simulation model. No legidlative action is required.

Recommendation 23: That the Council make further efforts to integrate sources
of data across criminal justice agencies, with an eye towards developing a single,
convenient computerized source of sentencing-related information.
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