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Dear Chairman Cropp:

I am pleased to submit "The Commentary and Suggestions
Report of the District of Columbis Truth In Sentencing
Commission" for the District of Columbia Council’s, con51deratlon
As indicated in my letter of January 31, 1998, transmitting the
Commission’s mandatory recommendations made pursuant to Section
11212 of the National Capital Revitalization and Self-Government
Improvement Act of 1997, this report includes explanatory
materials; conforming amendment suggestions; and a summary of the
ideas, alternatives and options developed during the Commission’s
deliberations but not included in the formal legislative package.

As you know, mindful of the reguirement in section 11214 of
the Act that the District of Columbia Council must "enact in '
whole the recommendations of the Commission," and believing, as
we do, that significant changes in sentencing policies in the
District of Columbia are best accomplished by Council action, the
Commission made a concerted effort to reduce the formal
recommendations to the minimum revisions of the District of
Columbia Code necessary to comply with the Act and the
Commission’s mandate.

Because of this minimalist approach, there are a number of
important policy recommendations which the Commission chose not
to include in the mandatory recommendations -- even when the
Commission unanimously supported the specific policy itself. The
Commission instead chose to address these matters as well as
issues on which there was less consensus in "The Commentary and
Suggestions Report." Omission of these issues from the mandatory
recommendations transmitted for Council action pursuant to
Section 11214 of the Act in no way indicates that they are any
less important than those issues on which we made formal
recommendations. To the contrary, the Commission strongly
believes that legisglative policy action on these matters is
absolutely essential to assure a fair, functional and rational
sentencing system for the District of Columbia. '
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As the previously provided transcripts indicate, during the
Commission’s deliberations, there wags much review of options as
well as discussion and debate regarding just what such
legislative action should be. 1In order to provide the Council
with as broad a perspective as possible, the Commission’s Report
includes not only legislative proposals and sectional analysis
with majority support but also options, dissenting views and
selected submissions made by individual Commissioners.

It should also be noted again that the Commission’s efforts
were frustrated by the lack of reliable data on current
sentencing and parole practices in the District of Columbia which
we view as essential to making fully informed peolicy choices on
many of these issues. As promised, the Commission continues to
work to assure that the Council and any advisory group it may
establish will have the benefit of the necessary baseline data.

My colleagues and I are available to provide whatever
consultation or assistance you deem appropriate as you seek to
address these important issues in the coming months.

Sincerely,

L

Eric H. Holder, Jr.
Chairman

Enclosure




INTRODUCTION

, Pursuant to section 11212(3) of the Natxonal Capital Rev1tahzat10n and Self-
Government Improvement Act of 1997 ("Act"), on January 31, 1998, the District of
Columbia Truth in Sentencing Commission ("Commission") transmitted its formal
recommendations for amendments to the District of Columbia Code that were deemed
necessary for compliance with the Act’s mandate. In adopting that formal recommendation
package, the Commission also unanimously agreed to compile a "Commentary and
Suggestions" Report including explanatory materials; conforming amendment
recommendations; and a summary of the ideas, alternatives and options developed and

considered during the Commission’s dehberauons but not included in the mandatory
legislative recommendation package

This Commentary and Suggestions Report of the District of Columbia Truth in
Sentencing Commission is intended to supplement -- not replace -- the materials already
provided to the District of Columbia Council for review, including copies of the full
~ transcripts and minutes from each of the Commission’s meetings; the literature review and
data reports; the public hearing transcript, testimony, comments and all related
correspondence; and other materials referred to during the Commission’s work.

The ideas and proposals included in this Report are not part of the formal
recommendations transmitted for action pursuant to section 11214 of the Act. As described
at the January 27, 1998 meeting of the Commission, this Report is intended to outline
options for the Council’s consideration and to provide the Council with the benefit of the
Commission’s members’ "various thinking on various issues". This Report is meant to be
. inclusive rather than exclusive and as such includes extensive appendices amplifying views
referenced in the text. We hope that this approach will convey the combined wisdom of all
the members of the Commission while distinguishing as necessary between the views held by
a majority and minority of its members



UNITARY v.‘ DUAL SENTENCING SYSTEM

The Rewtahzatlon Act requires determmate sentencmg for felomes enumerated in
subsection (h) of section 11212 of that Act. The Commission’s mandatory recommendations
do not alter the existing indeterminate sentencing system for non-subsection (h) felonies.

" Nor do the Commission’s mandatory recommendations repeal D.C. Code § 24-208, which
- allows parole for misdemeanants.! Thus, the District of Columbia Council must decide
whether to maintain a bifurcated (or trifurcated) sentencing system in the future.?

Although, as a matter of policy, a majority of the Commission members strongly
support the creation of a unitary sentencing system for all adult felony and misdemeanor
offenses, they agreed that mandatory recommendations were not appropriate in this area
‘because the Revitalization Act does not require the Commission to create a determinate
sentencing system for non-subsection (h) felonies or misdemeanors.

The Commissioners who favor a unitary system view a bifurcated or trifurcated
system as profoundly unwise. In their view, such a system would result in a needlessly
- complex sentencing structure, with parole for some offenses and not for others; shift more
power to prosecutors in the plea bargaining process; deprive criminal defendants of readily
understandable information about the potential penalties for their criminal conduct; and
frustrate the public’s right to know and understand what sentences actually mean. Moreover,
because individual offenders could receive multiple sentences for subsection (h) and non-
subsection (h) felonies and parolable misdemeanors, the unnecessary danger of even more
complexity and uncertainty in an already complex system would be greatly increased in a
bifurcated or trifurcated system.’

' The Revitalization Act, however, abolishes the D.C. Board of Parole and shifts parole authority for

_ misdemeanants to the Superior Court. :

? In fact, absent additional changes, the resulting system is not bifurcated, but trifurcated: no parole for
subsection (h) felonies; parole through the U.S. Parole Commission for all other felonies; and parole through

~the Superior Court for misdemeanants.

3 The hypothetical sentence computalions described below in a relatively simple example demonstrate the
complexity of a bifurcated or trifurcated system.

An offender receives a sentence of 10 years imprisonment with three years of supervised release for a
subsection (h) felony {deterrmnale) and a consecutive Ierm of 2-6 years (indeterminate) for a non-subsection (h)
felony.

If the judge orders the 10 year sentence to run first, the inmate will be given a Statutory Release Date
that is 16 years in the furure less 54 days credit for each year served. His parole eligibility date will be in 8%
years (10 years less good time on the determinate sentence) plus 2 years less good time (on the indeterminate
sentence). The indeterminate sentence does not begin to run until the Statutory Release Date assigned for the
determinate sentence. The inmate could be released on parole afier spending approximately 10-1/4 years in
prison; if not paroled the inmate would remain in prison until his stanutory release date. Once released from
prison, the offender’s term of supervised release would begin to run and if paroled, his parole term would begin
to-run. Accordingly, the inmate would be on supervised release and parole at the same time and the same
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Those who support the retention of a system involving indeterminate sentences and
parole for non-subsection (h) felonies do so for several reasons: 1) it is consistent with a
"minimalist" approach to implementing the Revitalization Act’s reforms; 2) it preserves as
much as possible of the existing parole -based system; and 3) it preserves the prospect that
some defendants may serve less time in prison because they may be admitted to parole before -
they would serve 85% of a determinate sentence.

, -The members of the Commission who support a unitary system agree that the Council
should decide how much, if any, of a parole based system to preserve. They point out,
however, that felony parole in the future would be administered exclusively by federal
officials, applying rules and policies that would be developed and impiemented by the United
States Parole Commission. In addition, with few exceptions, the non-subsection (h) felonies
are the less serious felony offenses, for which lengthy incarceration is not the norm. It is
very unlikely that retention of parole for these offenses would result in significantly less
incarceration than would be the case with determinate sentencing. For these reasons and for
the reasons previously set forth in this section, the majority of the Commission urges the
Council to adopt a unitary determinate sentencing structure for all offenses, mcludmg
misdemeanors.* .

-

agency would supervise both terms.

If the judge ordered the 2-6 year term to be served first, the inmate would be given a Statutory Release
Date (16 years less 54 days per year good time). A parole eligibility date would be set at 2 years (less good -
time), and a "hidden date” would be computed to indicate the expiration of the 2-6 year sentence (in the event
the inmate is denied parole) to ensure the Parole Commission does not erroneously attempt to grant parole once
the inmate has begun serving the determinate term. The determinate 10 year term would begin to run at the
time the inmate is granted parole or at the Statutory Release Date of the 2-6 year sentence if parole is denied.

If the inmate is paroled from the 2-6 year sentence, he would serve the parole term while in prison
serving the determinate sentence {and the Statutory Release Date would be modified accordingly). The United
States Parole Commission would have the option of revoking parole in the event the inmate engages in certain
types of misconduct while serving the determinate term. If this were to occur, the inmate would serve the
parole revocation term at the expiration of the determinate sentence. Once he completed this revocation term
his term of supervised release would commence. _ ’

As noted, the above example is relatively simple. The computations and variations become much more
complex as the number of sentences imposed on a given offender is multiplied. By contrast, in a unitary system
multiple consecutive sentences are simply aggregated and the release date is easily calculated by subtracting
allowable good time credit from the aggregate term. For example, if an offender received a determinate
sentence of 10 years imprisonment with 3 years of supervised release, and also received a consecutive
determinate sentence of 2 years imprisonment with one year of supervised release, the offender would have a
statutory release date of approximately 10 years and 3 months in the future (= 12 yca:s minus 15%), to be
followed by 3 years of supervised release.

4. The Commission majority believes that retaining parole for misdemeanors makes little sense regardiess of
what the Council decides regarding parole for non-subsection (h) felonies. If parole were 1o be retained for
both non-subsection (h) felonies and misdemeanors, two separate paroling authorities would be operating side by
side (the U.S. Parole Commission and the Superior Court), risking confusion and inconsistency, particularly in
cases of defendants serving sentences for both categories of offenses.




UNWARRANTED SENTENCING DISPARITY

For felonies enumerated in section 11212(h) of the Act, the sentences must be
determinate and offenders must serve 85% of the sentence. Under a determinate sentencing.
- system, the sentencing judge will impose a specific term of imprisonment (not a range),
subject to the requirement that the offender serve not less than 85% of the sentence imposed.
The effect of this change is to increase the sentencing judge’s control over the actual length
of confinement. In light of this determinate sentencing for subsection (h) felonies and the
Commission majority’s recommendation that the Council adopt a unitary sentencing system,
the majority of the Commission strongly encourages the Council to put in place a mechanism
that will promote consistency in sentencing among judges exerc:smg their mcreased
~discretion under the new system

An example will help illustrate the need for further reform in this area. The statutory
maximum sentence for first degree burglary is thirty years. In the previous indeterminate
system, the longest sentence a judge could impose was ten to thirty years. Under that
sentence, the offender would be required to serve not less than ten years minus any
applicable good time, and the parole board would thereafter decide when the offender would
.be released on parole up to the mandatory release date. Under the determinate system, the
sentencing judge can impose any sentence up 1o thirty years, and the offender will be
. required to serve 85% of the sentence imposed. The Commission recognizes that the new
system of determinate sentencing could result in changes in-the average length of
incarceration, depending on what the Board of Parole would have done with its release ,
discretion at the back end relative to what the sentencing judges will do with their sentencing
discretion at the front end.

While the Commission has no reason to expect that judges will use their additional
sentencing discretion to impose terms of incarceration which differ markedly from those that
result under the current system, an issue of unwarranted disparity in sentencing could arise in
the future under the new regime. The Commission subscribes to the principle that similar
offenders convicted of like offenses should receive comparable sentences. In any system
where there are many different judges imposing sentences, perfect uniformity is, of course,
impossible. No system can call itself just, however, if sentences vary widely for no other
reason than that two different judges see the "same" case differently.

Additionally, there is a need to develop guidance concerning the use of community-
based sentencing and intermediate sanctions. In that regard, the Commission observes that
the underutilization of intermediate sanctlons and alternatives to incarceration in the past has
occurred because credible sanctioning programs have not been available, and those programs
that have been established have often been poorly managed and underfunded. By and large,
Judges are willing to consider alternatives to prison in appropriate cases, but they are
unwilling to take unreasonable risks with community safety. It is hoped that the federal
assumption of responsibility for incarceration and supervision of sentenced felons will result
in the development of cost-effective and credible alternatives to imprisonment and




intermediate sanctions for judges to consider in appropriate cases. Guidance is needed to
promote consistency in the use of intermediate sanctions to maintain an appropriate balance
between the needs of the offender and community safety.

The Commission discussed various options for limiting the possibility of unwarranted
disparity in sentences. It was suggested that the Commission should include in its mandatory
recommendations either new statutory maximum terms for each offense, or provisions that
the incarceration portion of any sentence not exceed a certain percentage of the statutory
maximum, with the remainder taken up by supervised release. Several of the options
discussed are provided for the Council’s review in the attached appendix at Tabs 1-2.
However, the majority of the Commission rejected these and other similar suggestions as
unwarranted intrusions on Home Rule. The Commission also noted the lack of adequate data
to make reasoned decisions on these and many other related issues. Instead, the Commission
voted to devote its resources to the collection and analysis of the needed data and
recommends that the Council put in place an advisory sentencing commission to review that
data and use it to study the full range of options for structuring the discretion of sentencing
judges so as to avoid unwarranted disparities in sentencing, avoid unintended changes in the
length of imprisonment, and promote the appropriate use of intermediate sanctions. Toward
that end, a majority of® the Commission offers the following proposal as a way in which the
Council could establish such a body and define its mandate:

Add a new provision of D.C. Law as follows:
§ 24-201. District of Columbia Sentencing Commission

(a) Purposes. There is established the District of Columbia Sentencing Commission. The
Commission’s purpose shall be to review and analyze pertinent sentencing data and to make
recommendations to the Council of the District of Columbia, in the form of proposed
legislation or otherwise, for the establishment of a fair and rational sentencing system that
takes full account of the structural changes enacted pursuant to the National Capital
Revitalization and Self-Government Improvement Act of 1997, P.L. 105-32, Title XI,
Subtitle C, Chapter 2. Specifically, the Commission shall consider recommendations to
ensure that for all offenses, an offender will have a sentence imposed that: -

(1) reflects the seriousness of the offense ahd the criminal history of the offender;
(2) provides for just punishment;

3 affords adequate deterrence to potential future criminal conduct of the offender
and others;

* An alternate proposal for a sentencing commission is attached at Tab 4, p. 3.
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@ prov1des the offender with needed educational or vocanonal training, medxcal'
care, and other correctlonal treatment,

(5)  provides for commumty based sentencing and 1ntermed)ate sanctlons in
appropriate cases; and '

(6) provides, following any sentence of imprisonment, for an adequate period of
- supervised release.. :

(b) Recommendations. The Commission shall also consider recommendations designed to

avoid any unwarranted disparities in sentencing, to avoid any unwarranted or unintended

changes in length of incarceration, and to ensure that sentences are neutral as to the race,

creed, gender, ethnic or national origin, sexual orientation, marital status, religion and socio-

economic status of the offender. The Commission’s recommendations in carrying out this

~ subsection and subsection (a) may include proposed rules or principles for determining the
sentence to be imposed in particular cases, including -- :

(1) whether to impose a sentence of probation, a term of imprisonment and/or a
fine and the length or amount thereof; and

(2) whether multxple sentences of terms of unprlsonment should run concurrently
or consecutively.

(c) Membership of Commission. The Sentencing Commission shall consist of thirteen
voting members and five nonvoting members who shall be appointed by the Chief Judge of
the Superior Court of the District of Columbia. The Commission may act by an affirmative
vote of at least seven of its voting members. The voting members of the Commission shall
consist of the following: : ' : '

(1) Three judges of the Superior Court, one of whom shall be designated
- by the Chief Judge of the Superior Court to chair the Commission;

(2) The Chair of the Council of the District of Columbia and the Chair of
the Judiciary Committee of the Council;

(3) The Attorney General or the Attorney General’s designee, and the
United States Attorney for the District of Columbia;

) The Director of the D.C. Public Defender Service;

(5) A member of the District of Columbia Bar who engages in thé practice
of criminal law:

(6) The Corporation Counsel of the District of Columbia;




(7Y An academician in the field of law or criminal justice, w1th reCOgmzed
- expertise in the area of sentencmg, :

(8)  Two citizens of the District of Columbia, who have a demonstrated
interest in criminal justice issues, at least one of whom has experience
as an advocate for victims of crime.

The non-voting members of the Commission shall consist of the following:

(1)  The Director of the District of Columbia Department of Corrections or
- her designee;

2) The Pretrial Services, Defense 'Services, Parole, Adult Probation and
Offender Supervision Trustee or Director of the Offender Supervision,
Defender, and Courts Services Agency, or his designee;

3 The Director of the United States Bureau of Prisons, 6r her designee;

4) The Chair of the District of Columbia Board of Parole, or her
designee,

5 The Chair of.the United States Parole Commission, or his designee,
(d) Compensation. Members of the Commission shall serve without bompensation.

{e) Term of Office. Members appointed in their official capacity shall continue to serve as
long as the member occupies the position which made him or her eligible for the
appointment. Other members shall serve terms determined by the Chief Judge of the
‘Superior Court. Members of the Commission shall be subject to removal by the Chief Judge
of the Superior Court only for neglect of duty or malfeasance in office or for other good
cause. :

(fy Commission Staff and Meeting Procedures. The Commission shall hire a director and
other necessary personnel, who shall serve at the discretion of the Commission. The
Commission shall also contract for appropriate office space, equipment, and other materials
as necessary to carry out the Commission’s official functions. The Commission shall meet as
frequently as may be necessary to conduct the Commission’s official business. ' '

(g) Report of the Commission. Not later than April 5, 2000, the Commission shall submit
to the Council of the District of Columbia its report containing its recommendations to the
Council consistent with the purposes of the Comrmssmn as set forth in subsections (a) and

(b).




SUPERVISED RELEASE

Section 11212(b)(2)(C) of the Revitalization Act requires that the Truth-in-Sentencing
. Commission’s recommendations to the District of Columbia Council ensure that sentences for
~ all felonies (both subsection (h) and non-subsection (h)) include "an adequate period of
supervision” to follow release from imprisonment. The Revitalization Act also provides that
the newly established and federally funded Offender Supervision, Defender, and Courts
Services Agency will supervise released adult offenders and that these offenders will be
subject to the authority of the United States Parole Commission until completion of the term
~of supervised release. See Section 11233(c)(2). The United States Parole Commission will
generally have and exercise the same authority in relation to D.C. offenders on supervised
release as is vested in the United States district courts in relation to federal offenders on
supervised release pursuant to 18 U.S.C. § 3583(d)-(i). The Commission’s mandatory
recommendations to the Council. tracked the Revitalization Act by requiring an "adequate”
period of supervised release to follow any felony sentence of imprisonment. This leaves
room for the Council to define more specifically what is "adequate” and raises a number of
other issues requiring the Council’s attention. ‘

Purpose of post-incarceration supervision:

Nearly all offenders sent to prison are eventually released into the community. The
release of an offender creates apprehension in both the individual and the community
regarding the offender’s employment and living arrangements upon release. Post-
incarceration supervision can effectively address these fears and reduce the risk of future
criminal conduct by the released offender.

. Supervised release provides an offender with a variety of resources for reintegration
back into the community. Job training, employment counseling, family services, drug and
mental health treatment and residence in a community treatment center or halfway house can
be provided (or required) when necessary to facilitate a successful transition. The threat of
being returned to custody for failing to abide by the conditions of release provides an
incentive for the released offender to utilize aftercare services and to avoid situations which
might encourage recidivism.

With respect to defining periods of supervision, some members of the Commission
believed that the maximum period of supervision for most offenders should be five years.
The federal statute and sentencing guidelines call for supervised release of no more than five
years for most federal offenses. Others on the Commission noted that federal offenders
differ in many respects from District of Columbia offenders. and, that for the benefit of the

-offender and the protection of the community, certain offenders -- such as sex offenders or
serious repeat violent offenders -- should be subject to potentially much longer periods of
supervision up to and including lifetime supervision. It also was noted that longer periods of
supervision in such cases were generally preferable to longer periods of incarceration.




Some Commission members suggested that a minimum period of supervised release --
possibly two or three years -- should be required for most felony offenses. The rationale for
this position is that programs designed to habilitate and successfully reintegrate offenders into
society take time; that acquiring job skilis and finding employment following release from
prison are difficult and offenders need substantial support from the supervising agency; that
substance abusing offenders and others disposed to recidivism benefit from the conditions of
supervision, including the incentive created by a potential return to custody for a substantial
period of time in case of further criminality or misconduct; and that time is needed to assess
adequately an offender ] successfu] transmon

Reguxrements for subsection (h) felons: . _ ‘

Under the Act, subsection (h) felons must receive a determinate sentence without
~parole, and the judge must in addition irpose a period of supervised release. Under the
federal system, the sentence to a term of imprisonment is separate from the sentence to a
term of supervised release, and the federal term of imprisonment is completed upon the
release of the offender. This contrasts with the concept of parole, which is the balance of
the term of unpnsonmcnt left at the time of the offender s release on parole.

Some members of the Commis'sion suggested that the Counci] apply the parole model
to determinate sentences and consider limiting the sentencing judge to a combination of
imprisonment and supervised release that did not exceed the existing statutory maximum for
imprisonment. Other members of the Commission believed that any such restriction clearly
would violate the Revitalization Act’s dual requirements that sentences of imprisonment be
adequate to achieve such objectives as just punishment and deterrence and that offenders also
be subject to adequate periods of supervision following release. They also believed that such
a restriction would unduly constrain judicial discretion in certain cases. Public safety, the
risk of recidivism, and the serious consequences of recidivism were cited as factors that may
warrant both lengthy imprisonment and lengthy post-release supervision for certain sex
offenders and serious violent offenders. Concern was raised regarding the type of offender
whose prior record may be so bad or the nature of the offense so serious that the sentencing
court imposes the maximum term or a near-maximum term of imprisonment for the offense
of conviction, leaving little or no time for needed post-imprisonment supervision.

The Commissioners who favor a system in which terms of supervised release would
not be limited by current statutory maximum terms of imprisonment pointed out that the vast
majority of convictions are obtained as a result of guilty pleas. It is not uncommon for a
defendant to plead guilty to a lesser included offense that carries a short statutory maximum,

® Research on the federal level suggests that two or three years of supervision is often necessary to
determine whether a releasee is likely to engage in further anti-social activities. See Hoffinan and Stone-
Meierhoefer, "Post-Release Arrest Experience of Federal Prisoners,” Journal of Criminal Justice, V. 7, No. 3,
pp. 193-216 (1979) (copy appended at Tab 8).




thereby avoiding a lengthy prison term’. This is especially true where the prosecutor is
under pressure to enter into plea negotiations because of such problems as an unsympathetic
-victim, an intimidated witness, or the nature of the offense. Sex offenders, for example,
frequently benefit from such negotiations because of a desire to protect the victim from
having to testify and be subject to humiliating and traumatic cross-examination. In such
cases, if the sentencing judge imposed a determinate period of incarceration at or near the
statutory maximum, there would not be enough time remaining upon release to ensure an
adequate period of supervision if the statutory maximum term of imprisonment operated as
an aggregate cap. Since the Revitalization Act requires that an "adequate period of '
supervision will be imposed to follow release from the imprisonment," the Council may

- conclude that constraining the potential term of supervised release by the statutory maximum
term of imprisonment without adjusting that maximum not only conflicts with the Act, but is
also bad public policy.

7 The District of Columbia Code has several offenses for which the current maximum term of
imprisonment is relatively short. For example, the maximum penalty for the following offenses is only five
years, and is likely to be inadequate in some cases if the period of imprisonment, when combined with the
period of supervision, must fit within the maximum penalty:

Assault on a police officer, § 22-505(a),

Assault with intent to commit other offenses; § 22-503,
Auempted assault with a dangerous weapon, § 22-103,
Auempied aggravated assault, § 22-504.1,

Attempted burglary, § 22-103,

Attempted escape, § 22-2601,

Auempted kidnapping, § 22-103,

Attempted mansjaughter, § 22-103,

Attempted mayhem, § 22-103,

Attempted murder, § 22-103,

First offense CDW, § 22-3204,

PWID scheduie I or Il non-narcotic, § 33-541,

Escape from institution, § 22-2601,

Pandering, § 22-2705,

Attempted third degree sexual abuse, § 22-4104, 4118,

Assault w/intent to commit third degree sexual abuse, § 22-503,
Assault w/intent to commit fourth degree sexual abuse, § 22-503,
Attemnpted second degree child sexua! abuse, §§ 22-4109, 4118,
Attempted first degree sexual abuse of a ward, §§ 224113, 4118,
Unauthorized use of a vehicle, § 22-3815.

As is clear from this list, an offender who has pleaded guilty to one of these offenses may actually be a
much more serious risk to the community, and may require a period of supervision upon release that would
exceed the maximum period of incarceration when aggregated with the prison term imposed.
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Requirements for non-subsection (h) felons:

If the Council retains. parole for non-subsection (h) felonies, using the current parole
model for determining an "adequate” period of supervision for non-subsection (h) felons is
not appropriate for reasons similar to those discussed above for subsection (h) offenders. If
parole is retained for the non-subsection (h) offenders, there would not automatically be "an
adequate period of supervision” to follow release from prison in the form of parole.

However, relying on parole alone cannot ensure an adequate period of supervision consistent
with the statute. -

In the pure parole context, the decision of when to parole an offender determines the
length of time available to supervise an offender in the community. Offenders who have
adjusted well to prison and present a good risk for early release to the community will be
able to serve the balance of the sentence imposed under supervision in the community.
However, offenders who present a high risk to the community (because of their poor
criminal or institutional history or both) may be released under the parole system with little
or no supervision to follow. Hence, paradoxically, the type of offender for which the need
for superviston in the community is most acute is the type of offender for which there is little
or no time provided for supervision under the parole system. Since the Revitalization Act
requires that an "adequate period of supervision will be imposed to follow release from the
imprisonment,” the time available for supervision cannot turn solely upon the parole decision
because the poorest risks would have the least supervision.

Proposed criteria for an_"adequate” period of supervision:

Some members of the Commission suggested the following statutory criteria for
imposing an adequate period of supervised release:

The court, when imposing a sentence of imprisonment, shall also impose a
term of supervised release after imprisonment that will be adequate to; (1)
foster the rehabilitation of the defendant; (2) protect the public safety; and (3)
provide a sufficient sanction upon revocation or modification.

These criteria are more concise than the corresponding federal criteria and omit reference to
federal sentencing guidelines and to policies provided by the United States Sentencing
Commission.® Although brief, the proposed criteria contain the necessary factors for the

! The federal statute requires United States District Courts, when imposing a term of supervised release, to
consider: (1) the nature and circumstances of the offense and the history and characteristics of the defendant;
(2) to afford adequate deterrence to criminal conduct; (3} to protect the public from further crimes of the
defendant; (4) to provide the defendant with needed educational or vocational training, medical care, or other
correctional treatment in the most effective manner; (5) the applicable sentencing guidelines; (6) any pertinent
policy statement issued by the United States Sentencing Commission; and (6) the need to avoid unwarranted
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imposition of a term of supervised release that takes account of both the requirements of
public safety and the rehabilitative needs of the offender.

DEFINITION OF LIFE

A number of offenses described in subsection (h) of the Revitalization Act carry a
maximum period of incarceration of "life" in prison, including all crimes of violence
committed while armed with a deadly weapon. Under current law, the Board of Parole takes
a "life" sentence to mean that an inmate can be denied parole until he dies, or if paroled, can
remain on parole for the rest of his life. Under the new determinate sentencing scheme,
without further definition, any sentence of life impriscnment would, in effect, become a
sentence of "life without parole.” The Commission is presenting for the Council’s
consideration several options about how to treat these life sentences.

First, the Council could redefine life as a specific term of years, for example, by
tripling the current maximum minimum term for life offenses. Under this option, for all
offenses other than murder, "life” would be changed to a maximum of 45 years. The
maximum sentence for second degree murder would become 60 years, and the maximum
sentence for first degree murder would be 90 years. Thus, for second degree murder the
defendant could be sentenced to O to 60 years and for first degree murder 0 to 90 years. See
Tab 2.

Second, the Council could redefine life to a specific term of years for all offenses
other than first degree murder, leaving "life” as a possible sentence for first degree murder.
The Commission notes that under present law a sentence of "life without parole” may be
imposed for first degree murder if one or more aggravating circumstances are found® and a
sentence up to life (with parole) must be imposed absent aggravating circumstances. The
current 30 year mandatory minimum penalty for first degree murder must be retamed
pursuant to the Revitalization Act.

Finally, the Council might conclude that "life" is an appropriate option for all or
some of the current life offenses. Thus, the Council could chose not to define life but,
rather, to provide guidance to judges through sentencing guidelines.

sentence disparities among defendants with similar rccords who have been found guilty of similar conduct. -
18 U.8.C. § 3583(c).

% A penalty of life without parole is also presently available under the D.C. Code for convictions of a third

crime of viclence or for convictions of first degree sexual abuse or first degree child sexual abuse if aggravating
circumnstances are found. Life without parole is mandated for murder of a law enforcement officer.
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YOUTH REHABILITATION ACT

No other single issue provoked as much debate .in the Commission as did the Youth
Act. The debate included whether there should be a Youth Act, what 2 Youth Act should
look like, and what type of offender truly could benefit from a Youth Act. The following.
are observations made by the Commissioners and proposals for furthering the goals of the
YRA.  As a threshold matter, many Commissioners noted that:

1. The primary objectives of the Youth Act are (a) to give the court flexibility in
sentencing a youth offender according to his individual needs; (b) to separate youth
offenders from more mature, experienced offenders; (c) to provide an opportunity for
a deserving youth offender to start anew through expungement of his criminal record;
and (d) to provide treatment and rehabilitation rather that punishment.

2. The mandatory segregation of youth offenders from adults may not best serve the
needs of youth offenders. Research indicates that age is the single most powerful
predictor of serious misconduct in prison. Younger offenders have much greater
difficulty than older offenders in adjusting to the rules and procedures of institution
life and can benefit substantially from being integrated with the more mature inmates,
The presence of older inmates can have a calming effect on the youth offenders and
reduce serious mlscondum

3. The Bureau of Prisons employs a sophisticated classification system and does not
house any felons who are under 18 years of age in Federal Correctional Institutions.
Rather, such offenders are placed in private facilities that house juvenile offenders, or
in state facilities dedicated to housing juvenile or youthful offenders. The Bureau of
Prisons classifies all offenders to ensure they are placed in facilities that provide
appropriate security, education and rehabilitation programs, and that house inmates
who have similar characteristics. '

4, Problems with implementation of the existing Youth Act have severely limited the
rehabilitative value of the Act. The problems have included the lack of appropriate
education and rehabilitative services; the 'inclusion of many serious, violent offenders

in the program; and the 1mpact of such offenders on the segregated facilities in which
they are housed.

The majority of the Commission agreed that these findings may suggest that the
rehabilitative goals of the Youth Act would be better served if the Youth Act were retained
only for non-subsection (h) offenders. Commission members aiso voiced a concern over the
practice of some judges of imposing a Youth Act sentence for a violent youthful offender,
where the effect is to override the mandatory minimum penalty the Council prescribed for
the crime the youth committed. Several Commissioners observed that the inclusion of
violent youthful offenders destroyed the federal Youth Correction Act and was wreaking
havoc on the D.C. Youth Rehabilitation Act. It was pointed out that many deserving
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_youthful offenders ask not to be sentenced under the Youth Act because they fear the violent
offenders at the Youth Center.

For these reasons, the Commission considered a proposal to make the Youth Act
available for nonviolent youthful offenders for whom the Council would design a more
carefully targeted Youth Rehabilitation Act. The Act’s express intent would be to
rehabilitate non-violent offenders who are young enough and not too far along in their

criminal careers to benefit from intervention and rehabilitative treatment. This would best be .

accomplished for many youthful offenders in minimum security community-based facilities
-that had the resources to provide rehabilitative services including real counseling and
education, real job training, and real job placement, some of which could be accomplished
by enlisting help from private sector resources. Under this option, early release upon
successful completion of a rehabilitation program designed to accomplish these objectives
could be maintained.

During the debate, some Commissioners expressed. the view that, to the extent
possible, the Youth Act should be preserved for all youthful offenders. Under this approach,
youthful offenders convicted of subsection (h) offenses would have to serve 85%-of any
Youth Act commitment imposed. The Youth Rehabilitation Act could be amended to allow
the court to reduce the sentence of youth offenders who could demonstrate successful
rehabilitation, and even subsection (h) youthful offenders would remain eligible for record
expungement. Proponents of this view noted that this result was more consistent with the
Youth Rehabilitation Act passed by the Council in 1987, Finally, there was some discussion
that the Council could establish a separate, shorter sentencing scheme for youthful offenders.
Discussion of these options is presented at Tab 1, para. 4 and Tab 5, p.2.

However, 1n keeping with the minimalist approach, the Commission’s mandatory
recommendations to the Council requ1red only that youthful offenders convicted of subsection
(h) offenses satisfy federal truth-in-sentencing standards -- i.e., determinate sentencing and an
85% time-served rule -- and that sentences for all felonies do the following: (1) reflect the
seriousness of the offense and the criminal history of the offender, (2) provide for just
punishment, adequate deterrence, and needed rehabilitative measures, and (3) provide an
adequate period of post-release supervision. In addition, pursuant to Section 11212(b) of the
Revitalization Act, federal law standards for "good time" must apply to all D.C. felons,
including youthful offenders.

Whether or not the Council undertakes a general legislative reform of the YRA, some
changes to the existing YRA will be needed purely for reasons of conformity to the
Revitalization Act. In addition to the reforms in sentencing policies described above, the
Revitalization Act, in §§ 11231-33, transfers various functions which have heretofore been
carried out by D.C. agencies to existing or new federal agencies. This includes transfer of
responsibility for housing D.C. felons sentenced to terms of imprisonment to the Bureau of
Prisons and transfer of functions relating to offender release and supervision to the U.S.
Parole Commission and a new federal Offender Supervision Agency. The YRA as currently
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formulated is incompatible with the Revitalization Act’s assignment of responsibilities, and
needs to be amended to reflect these changes.

The following textual amendments (preceded by an analysis statement) might be used
to conform the existing YRA provisions to the Revitalization Act’s reforms:

§ 24-801. Definitions.

In this section, the definition of "committed youth offender” is amended because
commitments pursuant to the YRA can no longer be exclusively for purposes of "treatment.”
As explained above, the Revitalization Act requires that sentences achieve several objectives,
including just punishment and deterrence, as well as rehabilitation.

§ 24-802‘. Facilities for treatment and rehabilitation.

This section, which provides in part for treatment-oriented facilities for YRA
offenders, is perpetuated, subject to conforming changes reflecting that correctional functions
for misdemeanants remain with the Mayor and that imprisoned or committed felons are
transferred to the Bureau of Prisons.

§ 24-803. Sentencing alternatives.

Subsection (a}(3) of this section currently directs the Mayor to develop and furnish to
the court a youth offender community service plan meeting certain specifications. The
revision changes this provision for conformity to the transfer of the offender superwsnon
function to the new Offender Supervision Agency.

§ 24-804. Conditional release; unconditional discharge.

This section currently authorizes the D.C. Parole Board to conditionally release
committed YRA offenders at any time. The revision limits this provision’s scope to RON-
subsection (h) offenders because that is necessary for consistency with the Revitalization
Act’s requirement that subsection (h) felons serve at least 85% of the sentence imposed. In
addition, the revision specifies that the release and discharge functions authorized by this
section will be performed by the U.S. Parole Commission, reflecting the Revitalization Act’s
abolition of the D.C. Parole Board and transfer of its functions to the U.S. Parole
Commission.

§ 24-805. Determination that youth offender will derive no further benefit; appeal.
This section now effectively authorizes the D.C. Department of Corrections to
terminate YRA treatment of a committed offender, and to transfer him into the general

correctional population, based on a determination that he will derive no benefit from
continued YRA treatment. It further specifies appeal rights of an offender whose status is
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changed based on such a determination. The revision changes this section for conformity to
the Revitalization Act’s transfer of responsibility for incarceration of felons to the Bureau of
Prisons.

§ 24-806. Setting aside conviction. -

The revision perpetuates the authority under this section for setting aside the
-convictions of YRA offenders who have completed their commitment and supervision periods
in such a manner as to demonstrate their rehabilitation, subject to conforming amendments
required by the Revitalization Act’s abolition of the D.C. Parole Board and transfer of its
functions to the U.S. Parole Commission.

§ 24-807. Rules; division of responsibility.

This section currently authorizes the Mayor to issue rules to implement the YRA,
including the division of responsibility between the D.C. Department of Corrections and the
D.C. Parole Board. The revision conforms this section to the Revitalization Act’s transfer of
most of the pertinent functions to federal agencie§. As revised, it provides that the Attorney
General and the Director of the Offender Supervision Agency may issue implementing rules,
including rules regarding the division of responsibility among the Bureau of Prisons, the
" Offender Supervision Agency, and the D.C. Department of Corrections.

The general division of responsibility would be that required by the Revitalization
Act: The Bureau of Prisons would be responsible for incarceration of D.C. felons; the D.C.
Department of Corrections would remain responsible for incarceration of misdemeanants; and
the Offender Supervision Agency would be responsible for supervision of persons on

probation and other forms of supervised release. The rules authority of the Attorney General

and the Director of the Offender Supervision Agency will provide a means of coordinating
the activities of the various agencies having responsibilities under the YRA, and of resolving
any specific questions that may arise concerning the division of responsibilities.

The possible textual technical amendments to the YRA are as follows:

Sec. 6. The Youth Rehabilitation Amendment Act of 1985, effective December 7,
1985 (D.C. Law 6-69; D.C. Code § 24-801 et seq.), is amended as follows:

(a) Section 2(1) (D.C. Code § 24-801(1)) is amended to read as follows:

"(1) "Committed youth offender” means an individual committed pursuant to
this act.”.

(b) Section 3 (D.C. Code § 24-802) is amended as follows:

(1) Subsection (a} is amended to read as follows:
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"(a) The Mayor shall provide facilities and personnel for the treatment and
rehabilitation of youth offenders convicted of misdemeanor offenses under District of
Columbia law and sentenced according to this act. Youth offenders convicted of felony
offenses and sentenced to commitment will serve those sentences in institutions operated or
contracted for by the Federal Bureau of Prisons.”

(2) Subsection (b)(2) is amended to read as follows

"(2) Insofar as practical, these institutions maintained by the District of
Columbia shall treat committed youth offenders only, and the youth offenders shall be
segregated from other offenders, and classes of committed youth offenders shall be
segregated according to their needs for treatment."

(c) The lead -in fanguage to section 4(a)(3) (D. C Code § 24-803(a)(3)) is amended to
read as follows:

"(3) The District of Columbia Offender Supervision, Defender, and Courts
Services Agency may develop and furnish to the court a youth offender community service
plan. The plan may include:".

(d) Section 5 (D.C. Code § 24-804) is amended to read as foiiows:

"(a) A youth offender committed for an offense other than a felony described in
section 11212(h) of the National Capital Revitalization and Self-Government Improvement
Act of 1997, approved August 5, 1997 (P.L. 105-33; to be codified at D.C. Code § 24-
1212(h)) ("National Capital Revitalization and Self-Government Improvement Act of 1997"),
may be released conditionally by the United States Parole Commission under supervision
whenever appropriate.

"(b) A committed youth offender may be unconditionally discharged by the United
States Parole Commission at the end of 1 year from the date of conditional release.".

(e) The lead-in language to section 6(a) (D.C. Code § 24-805(a)) is amended to read
as follows:

"If the Director of the Federal Bureau of Prisons or, in relation to a misdemeanant,
the Director of the District of Columbia Department of Corrections, determines that a youth
offender will derive no further benefit from the commitment pursuant to this act, the Director
may transfer the youth offender.”.

(f) Section 7 (D.C. Code § 24-806) is amended to read as follows:

"(a) Upon the completion by a youth offender of any commitment and of any
subsequent period of supervision, the United States Parole Commission or, in relation to a
misdemeanant, the Superior Court, may set aside the conviction and issue to the youth
offender a certificate to that effect if it finds that the youth offender has satisfactorily
demonstrated his rehabilitation while under supervision.
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"(b) Where a youth offender has been placed on probation by the court, the court

~ may, in its discretion, unconditionally discharge the youth offender from probation before the
end of the maximum period of probation previously fixed by the court. The discharge shall
automatically set aside the conviction and the court shall issue to the youth offender a
certification to that effect.”.

{g) Section 8 (D.C. Code § 24-807) is amended to read as follows:

"The Attorney General and the Director of the District of Columbia Offender
Supervision, Defender, and Courts Services Agency may jointly issue rules to implement the
provisions of this act, including the division of responsibility among the Federal Bureau of
Prisons, the District of Columbia Offender Supervision, Defender, and Courts Services
Agency, and the District of Columbia Department of Corrections.".

ENHANCING THE DRUG COURT

The most striking and heartening finding of the Drug Court in the District of
Columbia and other such courts throughout the country is the effectiveness of imposing
graduated sanctions for drug use by defendants under supervision in the criminal justice
system. Of all the treatment modalities that have been studied, graduated sanctions,

uniformly applied immediately upon drug use or relapse, have been by far the most
~ successful in weaning criminal defendants subject to the coercion of the Court from substance
abuse. The amendments included in the Commission’s formal recommendations provide
explicit authority for imposing graduated sanctions as an alternative to detention, contempt
proceedings or revocation for defendants on pretrial conditional release or on probation.

The proposed amendment of the Bail Reform Act would require that before graduated
sanctions can be ordered pretrial, the defendant must "volunteer” for such treatment. A
majority of Commissioners agreed that once a person has volunteered for treatment through a
sanctions program, that person cannot then be permitted to opt out of the treatment at a point
where sanctions are about to be imposed. Permitting one to opt out of treatment at the point
at which he no longer likes the treatment only serves to frustrate the rehabilitative process, to
make the criminal justice system an "enabler" to the person’s continued drug use, and to
provide other defendants with an incentive to drop out of treatment.

COMMUNITY CORRECTIONS

Pursuant to § 11233 of the Revitalization Act, supervision of adult offenders on
probation, parole and supervised release will be provided by the Offender Supervision,
Defender, and Courts Services Agency. That agency, through federal appropriations, will
assume responsibility for funding and overseeing operations of adult probation and offender
supervision. These responsibilities and operations include developing community- based
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corrections programs by hiring and supervising supefvisiori officers, establishing substance

abuse and other treatment and rehabilitative programs, and developing and operating
intermediate sanctions programs. The Agency will carry out its responsibilities on behalf of |
the court or agency having jurisdiction over the offender being supervised. The Superior
Court will have such jurisdiction over offenders on probation and misdemeanants on parole
(if misdemeanor parole is retained), while the U.S. Parole Commission will have such
jurisdiction over offenders on supervised release and felons on parole.

Currently, the District of Columbia Code authorizes Superior Court judges to exercise
broad discretion in determining whether to impose a sentence of probation. However, as
discussed earlier, judges have hesitated to utilize community sanctions in some cases because
of a lack of credible programs. The Commissioners believe that judges will be more inclined
to impose sentences of probation with appropriate conditions (such as residing in community
corrections centers, participating in residential or outpatient drug treatment programs,
participating in mental health programs, engaging in community service, day fines, etc.)
when effective programs are sufficiently available in the District.

To encourage judges to utilize commumty corrections alternatives, some
Commissioners believe it would be beneficial for the Council to consider amplification of the
D.C. Code through either legislation or sentencing guidance to describe available conditions

~of release or probation. Examples exist in federal law, such as 18 U.S.C. 3563(b), which

lists discretionary requirements such as that the offender meet family responsibilities;
conscientiously pursue work or school; remain in a correctional facility at night, on
weekends, or for other limited periods; reside at or participate in a program of a commumty
corrections facility; or stay at home during non-working hours (possibly with electronic
monitoring). They also suggest the Council might consider whether it is appropriate to
modify the existing probation provision of the D.C. Code to allow for terms of probation
beyond the current five year limit. Other Commission members believe that the courts have
ample authority to impose appropriate conditions of probation absent any legislation and that
Council action in this regard would be unnecessary and undesirable.

The Commission believes that community corrections and intermediate sanctions will
provide an important tier of punishments that is more effective than traditional probation but
less restrictive than incarceration. As the Council contemplates sentencing reform options, it
can and should give the Offender Supervision Agency ample opportunity to develop and

- operate these programs by creating a sentencing system that fully incorporates cornmunity

corrections and intermediate sanctions as sentcncmg options where they are consistent Wlth
public safety and just punishment.

PAROLE AND RELEASE ISSUES

Although the Commission’s formal recommendations relate only to sentencing for
offenses committed on or after August 5, 2000, the Council should be aware that there are
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other changes under the Revitalization Act that will affect "old law" offenders. First, the
functions of the District of Columbia Board of Parole will be turned over to the federal
government in stages. Second, all prisoners serving sentences for felony violations of the
District of Columbia Code must be designated to institutions run by the Bureau of Prisons no
later than October 1, 2001, and the facility at Lorton must be closed not later than December
31, 2001. Third, the Revitalization Act provides that the newly created Offender Supervision
Agency will supervise released offenders (both "new law" and "old Jaw"} in the community.

With regard to parole, the District of Columbia Board of Parole currently has the
authority to grant parole, revoke parole and supervise parolees in the community. The
Revitalization Act reassigns this authority in stages and splits the authority between two
federal agencies. The power to grant and deny parole for all D.C. inmates will be moved
from the D.C. Board of Parole to the United States Parole Commission on August S, 1998.
See § 11231 of the Revitalization Act. The U.S. Parole Commission will, from that day
forward, conduct all parole release hearings, and will make all parole decisions (grants and
demals), for D.C. prisoners, wherever confined. Every D.C. prisoner who would normally
receive a parole hearing on or after August 5, 1998, will still receive his parole hearing,
according to current time deadlines. However, examiners of the U.S. Parole Commission,
not examiners from the D.C. Board of Parole, will conduct the hearing.

Until August 5, 1998, the D.C. Board of Parole will continue to make parole
decisions for all D.C. Code inmates in District facilities. The U.S. Parole Commission will
continue {as it has in the past) to make parole decisions for D.C. offenders currently housed
in federal institutions pursuant to D.C. procedures. Any decision made by the D.C. Board
of Parole prior to August 5, 1998, (grant, deny, revoke, set-off, etc.} will automatically
become a decision of the U.S. Parole Commission, subject to change only for good cause.

The U.S. Parole Commission is required by the Revitalization Act to exercise its
paroling authority pursuant to the parole laws and rules of the District of Columbia. The
Council and the District of Columbia Board of Parole may not revise the parole laws and
regulations 'in effect on August 5, 1997, without the concurrence of the Attorney General.

The Parole Commission will have the power to amerid and supplement the rules -
applicable to parole eligible D.C. Code felons just as the D.C. Board of Parole has had in
the past. D.C. parole rules and guidelines are currently under review for updating and
clarification by the Parole Commission, and proposed changes will be published shortly for
‘public and inmate comment. The Parole Commission will not be bound by court judgments
against the D.C. Board of Parole, but will take account of certain judgments (e.g., as to time
deadlines) in any revised rules it adopts.

Although the U.S. Parole Commission will start making parole release decisions for
D.C. offenders on August 5, 1998, the D.C. Board of Parole will keep the power to
supervise and revoke paroles for all D.C. Code parolees until the end of the transition, which
will occur at the latest on August 5, 2000. At that time, the U.S. Parole Commission will
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assume plenary jurisdiction over all adult D.C. Code felony offenders, and the D.C. Parole
Board will be abolished. This means that the D.C. Code inmates who are paroled by the
U.S. Parole Commission between August 5, 1998, and the end of the transition will be under
" the jurisdiction of the D.C. Board of Parole. If the D.C. Board of Parole revokes parole and
sends the violator back to prison, the U.S. Parole Commission can grant reparole.

After the end of the transition, supervision of D.C. Code offenders on parole will be
provided by a new federal agency, the D.C. Offender Supervision, Defender, and Courts
Services Agency. Moreover, during the transition, the Offender Supervision Trustee
established by § 11232 of the Revitalization Act has the authority to direct the actions of the
" Board of Parole, and may exercise all the powers and functions authorized for the new
federal supervmon agency.

Even though the Revitalization Act will result in the eventual abolition of parole for
some or all (depending on what the Council decides to do for non-subsection (h) felons)
types of D.C. crimes, ‘this change will only apply to "new law" offenders who commit
crimes on or after August 5, 2000. Parole will not be retroactively abolished, and sentences
imposed for offenses committed prior to August 5, 2000, will not be affected. Even if a
prisoner’s parole eligibility date is after August 5, 2000, the pI‘ISOﬂCl’ will be heard for parole
at the scheduled time.

OTHER D.C. CODE PROVISIONS THAT WILL OR MAY NEED CONFORM]NG
: : AMENDMENTS

Sections 11231-33 of the Revitalization Act require the transfer of some functions
from District of Columbia agencies to federal agencies. As a result, conforming changes
throughout the District of Columbia Code are necessary. The following are some D.C. Code
-sections that have been identified as needing or possibly needing conforming amendments.

§ 3-436: This section concerns assessments on offenders and the collection of such
assessments. It assigns responsibilities relating to collection of assessments to the probation
office of the Superior Court, the Department of Corrections, and the Parole Board in relation
.to offenders released on probation, incarcerated, or eligible for or out on parole respectively.
However, under the Revitalization Act’s reforms the relevant functions would largely need
to be transferred to. the new Offender Supervision Agency, the Bureau of Prisons, and the
U.S. Parcle Commission. Also, there is no provision relating to collection of assessments
from offenders on supervised release, as opposed to probation or parole.

§ 22-104a: This is a "three strikes" law. It authorizes sentences of up to imprisonment for
life (subject to parole} on a third felony conviction, and sentences of up to imprisonment for
life without possibility of parole on a third conviction for a crime of violence as defined in §
22-3201. Conforming changes may be requn‘ed in light of the ehmmanon of parole for
subsection (h) felonies.
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§§ 22-2404, -2404.1; These sections specify penalties for murder. The penalty for first

" degree murder is life imprisonment, with parole eligibility after 30 years, except that life
imprisonment without parole may be imposed if specified aggravating factors are found. The
maximum period of incarceration for second degree murder is between 20 years and life,
with parole eligibility after not more than 20 years in case of a life sentence. Conforming
changes will be needed because murder is a subsection (h) felony under the Revitalization
Act, subject to determinate sentencing with no parole. '

§ 22-2406: This section requires life imprisonment without parole for murdering a law
enforcement officer. This would translate into a determinate sentence of natural life under
the Revitalization Act’s reforms..

§ 22-3202: This section authorizes or requires enhanced penalties for committing crimes
while armed. Various provisions in the section presuppose indeterminate sentencing and
the availability of parole. Conforming changes will be needed to the elimination of parole
for subsection (h) felonies. '

§ 22-3204: This section specifies penalties for carrying concealed weapons and possession of
weapons during the commission of crimes of violence. The final sentence in subsection (b)
contains some language which presupposes indeterminate sentencing and the availability of
parole. This is not a subsection (h) felony, but a conforming change would be needed if
determinate sentencing is extended to non-subsection (h) offenses.

§ 22-4120: This section provides enphanced penalties for sex offenses when specified
aggravating factors are present. Offenses under this section are subsection (h) felonies. The
section’s authorized penalties include "a life sentence without parole, if life imprisonment is
the maximum penalty prescribed for the offense.” Under the Revitalization Act’s reforms,
this translates into authorizing a determinate sentence of natural life in these circumstances.

*§ 24-106: This section directs the Mayor to appoint a qualified psychiatrist and a qualified
psychologist to assist various agencies and actors in the justice system, including the Board
of Parole, which will be abolished under the Revitalization Act’s reforms.

§ 24-201c: This section currently provides that an offender can receive a reduction in his
minimum sentence "by reason of his training and response to the rehabilitation program of
the Department of Corrections” if certain criteria are satisfied, except that reduction below a
minimum sentence prescribed by § 24-203(b) is not allowed. The Superior Court has the
authority to grant such a reduction on motion of the D.C. Parole Board. Retention of this
so-called meritorious release provision was debated by the Council and the Commission at
their joint meeting on January 13, 1998. After much discussion, the Council declined to
request that the Commission include such a mechanism in the mandatory recommendations.
As written, section 24-201c cannot survive the Revitalization Act’s reforms, including the
requirement of determinate sentences for at least subsection (h) felonies, the abolition of the
Parole Board, and the transfer of felons to Bureau of Prisons facilities. The Council remains
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free to enact a provision for meritorious reduction of sentence, as long as the provision does
not conflict with the changes mandated by the Revitalization Act. Discussion of enactment of
such a provision is provided at Tab 1, para. 5.

8§ 24-201.1, -201.2, -201.3: These sections contain the general provisions relating to
powers and composition of the Board of Parole. However, the Board of Parole will be
abolished and its functions will be transferred to the U.S. Parole Commission and the new
Offender Supervision Agency under the Revitalization Act’s reforms. ‘

§ 24-203: This is the general sentencing statute for felonies under current law, Its

provisions for indeterminate sentencing and parole will have to be inapplicable to subsection

- (h) felonies in light of the Revitalization Act’s reforms. Also, its specifications of mandatory

penalties for certain offenses include language which assumes that these offenses will be

subject to indeterminate sentencing, but the specified offenses are mostly subsection (h)
felonies.

§§ 24-204, -205, -206, -208: These sections specify various powers and functions of the
Board of Parole. The Revitalization Act abolishes the Board of Parole at the end of the
transition, and transfers its functions to the U.S. Parole Commission. -Also, the provisions
authorizing parole in these sections will have to be inapplicable to subsection (h) felons under
the Revitalization Act’s reforms.

- § 24-251: This section authorizes the Mayor to carry out an interstate parole and probation.
compact. However, the new federal Offender Supervision Agency will be responsible for
supervision of persons on parole and probation in D.C. under the Revitalization Act’s
reforms. Also, the compact does not refer explicitly to supervised release, as opposed t
probation and parole. -

8§ 24-261 through -267: These are the geriatric and medical parole provisions. Their
specifications of functions to be carried out by the Parole Board and the Department of
Corrections will iargely not be feasible in the future, absent conforming amendments, in light
of the transfer of responsibilities under the Revitalization Act to the U.S. Parole Commission
and the Bureau of Prisons. The Commission’s formal recommendations to the Council
include provisions governing geriatric and medical release for offenders sentenced to
determinate sentences under the new system.

§§ 24-801 through -807: This is the Youth Rehabilitation Act. Conforming changes will be
needed to the sentencing reforms of the Revitalization Act and to the transfer of correctional,
offender supervision, and parole functions to federal agencies. Possible conforming
amendments in the YRA are set out in another part of this report.
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January 19, 1998,‘Letter From Commissioners Quick and Wilkins
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Hoffman and Stone'-Meierhoefér, "Post-Release Arrest Experience of Federal
Prisoners," Journal of Criminal Justice, V. 7, No. 3, pp. 193-216 (1979)
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The Truth-in-Sentencing Commissicon has provided an outline

of a new sentencing system. It will be left to the Council to do

. the hard work of developing and implementing an effective system
by August 5,A2000. The Commission therefore makes the following

suggestions to the Council as it begins to undertake this

important task:

1. ‘Although:the Council must epact a system of determinant

sentences, it is not required to develop sentencing guidelines.
The Council can chobse other options. For example, the Council
éould decide_to-sét a fixed term by stétute,.which leave little
discretion to the sentencing judge. Or the Council could allow.
the judge the discretion Eo set a fixed sentence within a

specified range. 1In that case, sentencing guidelines of some

sort would be necessary.

2. The Council should avoid adopting any new sentencing system
4
that has a disparate impact on people of color. The Federal

guidelines regarding crack cocaine, for example, have had a harsh

“impact on African Americans. The Council should strive to avoid

a repeat of a similar scenario in the District of Columbia.

3. The District of Columbia’s current criminal code reflects
an intolerance for violent crime; any new séntencing system
should preserve stiff sentences for violent criminals. However,
the Council should not ignore the principies of rehabilitation,
particularly for non-violent offenders. 1In this regard, the

Commission recommends that the Council consider expanding

community corrections programs for non-violent offenders.






:Halfway house placement, electronic.moﬁitoring, drug court,.and
iﬁ—patieﬁt drug-tfeatMent ail éffér_less costly and more
‘effective alternétives to.incarce;atiop,

4. Council should also examine the Youth Rehabilitation Act.
Becausé all Diétrict of Columbia felons will eventﬁally be
ihcarcerated in the federal sysﬁem,'it\ig unlikely that the
lcurrent reqﬁirements for segregation-oé youthful felons can be
preserved. Hdwevér; the Council may want to consider special
District-run facilities for incarcerated misdemeanants, who will
remain in the District’'s correcfignal system. Moreover, the
Revitalizatioé Act does not pfohibit the Council from maintaining
provisions for the expungement of the records of all youth

of fenders. Although parole has been abolished for subsection (h)
felons, it is possible for the Council to explore other
mechanisms for early release of such persons. ©One option is to
permit the United States Paroie Commission to petition the
Superior Court for a reduction in sentence once it is determined
that'the youth has béen rehabilitated. Another option is to
establish a separate, shorter sentence scheme for persons who are
 sentenced under the Youth Act.

5. The Council should consider revising the current statutory
provisions for reduction of minimum sentenée to conform with a
determinate sentenc%ng sysﬁem."Since parole has been abolished,
a fail-safe provision for sentence reduction is clearly
warranted. In practice, the current provision has been employed

only in rare circumstances for persons who have exhibited






extraordinary rehabilitative efforté whiie incarcefated. It is
possible to craft new legislation which allows the court to

' reduce a determinate sentence to-time servedil Seﬁtence'”
‘reduction would therefore remain aQailable to remedy those féw

instandes where requiring the offender to serve the full sentence

originally imposed would be manifestly unjust.
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I submit the following draft proposal to meet the Truth-In-
Sentencing Requirements for discussion. This proposal should
satisfy home rule concerns and should not have a potential effect
of increasing the average prison term served for District
offenders, which is already two to three times the national

average.

Attached is proposed statutory language which would bring
the felonies described in Section 11212 (h) of the Revitalization
Act in compliance with the Federal Truth-In-Sentencing Rules
applicable to determinate sentencing schemes. See Proposed D.C.
Code § 24-203.1 (attached). This proposal was modified from the
statutory scheme developed in Minnesota, which has already been
ruled by the Justice Department as complying with Federal Truth-
In-Sentencing requirements. This proposal would allow the
District to retain a sentencing scheme which works much like the
status quo, but in a determinate sentencing system. In this new
system, the court would impose a total executed sentence
coneisting ©of two parts: the prison term of sentence and the
supervised release term of sentence. Just as the law currently

provides,

the prison term of sentence could not exceed one-third

of the maximum sentence specified in the statute. Similarly, the
supervised release term could not exceed two-thirds of the
maximum sentence provided by statute. Thusg, the total executed
sentence (the sum of the priscn term of sentence and the
supervised release term of sentence), could not exceed the
maximum sentence already provided in the statute. To simplify
matters, the proposed statute specifies a specific term of years

AN EQUAL DPPORTUNITY EMPLOYER






equivalent to the maximum of a "life" sentence as follows: 45
years for all life offenses (3 times the current minimum-maximum
- gentence), except for second degree murder (which is 60 years --

3 times the minimum-maximum sentence of 20 years) and first
degree murder (which is 90 years -- 3 times the minimum-maximum
of 30 years).

This proposal allows the court to impose a sentence which is
similar in all respects to the sentences currently imposed. The
prison term of sentence would work the same as the "bottom”
number works now, with the offender serving that prison term of
sentence (minus any good time he earns) before he is placed on
supervised release. The court sets the period of supervised
releage, which would be for any adequate period up to two times
the length of the priscn term of sentence. This proposal also
includes provisions to simulate the current practice of the
Parcle Board, allowing an extension of the prison term of
sentence in certain circumstances. First, if the offender is
facing a sentence for an offense which has been enhanced by any
provieion (such as a "while armed" enhancement or a repeat )
offender enhancement), then the court can impose a prison term of
sentence which is half of the maximum faced by the offender. For
example, -an offender facing sentence for first degree sexual
abuse would face a maximum sentence ¢f 15 years in prison,
followed by 30 years on supervised release; but an offender
pending sentence for first degree sexual abuse while armed would
face a maximum sentence of 22-1/2 years in prison, followed by
22-1/2 years of supervised release. 'In addition, the propesal
contains a "bad time" provisien, which provides that an offender
who commits a rules violation in prison that would be a criminal
offense under District or federal law can receive an extension of
up to 90 days to their prison term.® Thus, just as our current
Parole Board extends prison terms for serious institutional
violators, persons who use weapons in the commission of offenses,
and serious repeat offenders, this proposal allows priscn terms
of sentences to be lengthened for similar appropriate
circumstances.

Similar to the Justice Department proposal, this proposal
recommends that the Commission simply write a statute which
directs trial judges to impose felony sentences which reflect the
various standards and criteria outlined in the statute. In
addition, this proposal provides that good time credit for all
felony sentences shall be provided in accordance with 18 U.5.C. §

* The time added to the priscn term of sentence is
subtracted from the supervised release term of sentence.
Minnesota and QOhio have similar "bad time" provisions. Ohio,
like Minnescta, satisfies Federal Truth-In-Sentencing
requirements.
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3624 (b), that an adequate period of'supervision follow release
from any prison term of sentence, and that no prison term of

sentence may be less than any mlnlmum term required by current
law.

There are several issues which need to be added to the
agenda of the next meeting. First, the Commission should address
the pending motion that we respect home rule in our actions--in
other words that we seek to comply as much as possible with the
stated views and actions of the elected representatives of the
District of Columbia in making our recommendations. Second, the
Commission should address the pending motion that we not take
action which has the potential effect of increasing the average
prison term served by District offenders, since the
Revitalization Act does not require prison time served to
increase and there is no need for average time served in prison
to increase (since it is already among the highest in the
naticon). Third, the Commission should discuss staffing issues
and data collection issues; and in conjunction with this I

. believe that the Commission should conduct a racial impact study
cf the various propeoesals being congidered to comply with our
statutory mandate to make "race neutral' recommendations.
Fourth, given that much of the public concern with sentencing
under the Revitalization Act has related to the very real
potential that many offendersg will be housed very far away from
the District, the Commission should investigate and discuss
potential recommendations to increase the use of alternative
sanctions and community corrections, which would allow at least
some minor offenders who are not eligible for standard probatlon
to be punlshed here in the DlBtrlCt






Proposed D.C. Code § 24-203.1 [for §(h) felonies

In imposing sentence on a person convicted in the District
of Columbia of a felony listed in § 11212(h)} of the National
Capital Revitalization and Self-Government Improvement Act of
1397, the following shall apply --

(a) the judge imposing such sentence shall impose a
total executed sentence which consists of a prison term
of sentence and a supervised release term of sentence.
The total executed sentence shall not exceed the
maximum sentence fixed by law, with the prlson term of
sentence not exceeding one-third of the maximum
sentence and the supervised release term of sentence
not exceeding two-thirds of the maximum sentence.

Where the maximum sentence specified by statute is life
imprisonment, that maximum sBentence eguates to 90 years
for first degree murder, 60 years for second degree
murder and 45 years for all other cffenses.

(b) If an offender is facing a maximum sentence which
has been enhanced by any provision, then the court may
impose a prison term of sentence not exceeding one-half
of the maximum sentence fixed by law and a supervised
release term of sentence not exceeding one-half of the
maximum sentence fixed by law.

{c) An offender serving a prison term of sentence
pursuant to this section who commits a disgciplinary
rules vieolation which would constitute a violation of
District or federal law may be punished by the
[appropriate official) with an extension of the prison
texrm of sentence of up to 90 days for each such
violation (in addition to loss of any good time
credit) .

(d) A person sentenced to a prison term of sentence
ghall receive good time credit towards service of the
priscn term as provided in section 3624 (b} of title 18,
United States Code.

(e) The prison term of sentence imposed shall not be
less than any minimum term required by law, and every :
prison term of sentence shall be followed by an !
adequate term of supervised release. |






Proposed Amendments to D.C. Code § 24-203 [for all feleonies]

(d) For all felonies, the court shall impcoee a
sentence which 1) reflects the seriousness of the
offense and the criminal history of the offender, 2)
provides for just punishment, 3) affords adequate
deterrence of potential future criminal conduct of the
offender and others, and 4) provides the offender with
needed educational or vocational training, medical
care, or other correctional treatment.

(e) Offenders serving a term of imprisonment for any
felony shall receive good time credit towards service
of the prison term as provided in section 3624 (b) of
title 18, United States Code.






FROPOSFD STATUTORY | LANGUAGE
Propoged D.C. Code § 24-265.1:

(a) The court, upon motion of the Offender Bupervision,

Defender, and Courts Services Agency, may reduce the term of
imprisonment of a person convicted of any felony that was
committed on or after August 5, 2000 and sentenced to a

determinate term of imprisonment which is not subject to parole

only where it finds that:

(1) the inmate is permanéntly incapacitated or

terminally ill because of a medical condition which was not

known to the court at the time of sentencing', and the

release of the inmate under supervision is not incompatible

-with the welfare of society; or

(2) the inmate is a "geriatric inmate" who is 65 years

or older and has a chronic infirmity, illness or disease
related to aging, and the release of the inmate under
supervision poses a low risk to the community; or

(3) the inmate has shown, by reason of his or her

training and responsiveness to rehabilitative programs. that
there is a reasonable probability that he or she will live
and remain at liberty without wvioclating the law, that his or
her immediate release is not incompatible with the welfare
of sceiety, and that any wminimum sentence which is

prescribed by D.C. Code § 24-203(b) has been perved.

(b} The court shall have the power and authority to obtain

any necessary documentation concerning the inmate’s medical
history and prognosis, institutional behavicr and adjustment,
criminal history from the Federal Bureau of Prisons or any
facility cperating under contract with the Bureau of Prisons.

The court may also request that additional medical evidence be
preduced or that additional medical examinationa be conducted.

* This language was modified somewhat because there are

some medical conditions (e.g. cancer, HIV) which are latent and

may not be known to the offender or the judge at the time of
sentencing even though they "exist."
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Alternate Ercgosea D.C. Code Secgtion 24-265.1

Replace section (a) of Wllklns proposal with the language below.
Section {(b) wculd be the same. .

{a) Upon a motion by the Dmrector of the Pederal Bureau of
Prisons, the court may reduce the term cof imprisonment to be
served by any person convicted in the District of Columbia of any
felony that was committed on or after August 5, 2000 and
sentenced to a determinate term of impriscnment which is not
subject to parcle, based upon finding that:

(1) ‘'the inmate is permanently incapacitated or terminally
ill because of a medical condition which was not know to the
court at the time of sentencing, and the release of the inmate
under supervision is not incompatible with the welfare of
soc1ety, or

(2) the lnmate is €5 years or older and has a chromic
infirmity, illness or disease related to aging, and the release
of the inmate under superv1slon poses a low risk to the
communlty

61/15/88 -THU 18:15 [TX/RX ND 5765) idoo3






.D.C. Code 5_24-266:

[Persons released following a sentence reduction for medical
. or geriatric reasons in a determinate sentencing regime should
have the same eligibility for public aesistance as those perscns
released on medical or geriatric parcle in an indeterminate
sentencing regime. Thua, I propose simply adding "or release for
medical or geriatric reasons pursuant to D.C. Code § 24-265.1"
after the phrase "medical or geriatric parole" wherever it
appears in this eection.]

D.C. Code § 24-267:

[Make this provision applicable to inmates perving
determinate prison sentences as in D.C. Code § 24-266. Note to
the Council that because determinate sentencing eliminates the
Parole Board, it may want to consider giving the judge the option
to reduce sentences for geriatric and medical reasons even for
these serious offenses, particularly since judges will have the
authorlty to order such long terms of 1mprlsonment at
sentencing.]

01/15/88 THU 19:15 [TX/RX NO 5765]
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BUREAU OF PRISONS VIEWS ON "BAD TIME" PROPOSAL

One draft proposal for implementing the Revitalization Act
included a provision that would have allowed the Bureau of
Prisons {(BOP) to increase inmates’ maximum prison term by
imposing “bad time.” The Bureau of Prisons and several members of
the Commission have substantial concerns regarding such a
proposal. These concerns are equally strong regardless of
whether the Bureau of Prisons is given direct authority to
increase inmates’ length of stay through imposition of bad time,
or the Bureau is authorized to recommend to the sentencing court
an increase in the length of stéy based on “serious institution
misconduct.”

The “bad time” provision was‘describéd as follows: inmates
who committed a rules violation in prison that would be a
criminal offense under District or federal law could receive an
eXxtension of up tol9Q days to their prison term. Under the
proposal, the Bureau of Prisons’ administration of “bad time”
would be similar to the manner in which the Parole Board
currently exercises its diécretion to deny parole (and thereby
extend inmates’ length of stay beyond the minimum term) for
inmates who engage in serious institutional misconduct.

The Bureau of Prisons believes that, for the following
reasons, the “bad time” provisibns as proposed would be

detrimental to the District’s criminal justice system:' First,

'l The “bad time” provisions arguably conflict with existing
good time provisions found in 18 U.S.C. 3624, which are
applicable to D.C. Code felons under the Revitalization Act.






this provision would introduce a substantial element of ambiguity
into the sentence for defendanté (and eventually, prisoners).
Presently, federal defendants sentenced to a term of imprisonment
are given a 'Statutory Release Date which will be the déte they
are actually releéséd from prison unléss they are foﬁnd gullty of
a prohibited act and have good timerfoffeited or diséllowed, in
which case their date moves back by the number of days lost.
Inmates are also given an “Expiration Fﬁll Term” date which is
the last date that the inmate could be released from prison,
presuming the loss of all possible good time.that could be earned
(and then disallowed and/or forfeited). The introduction of a
“baa time” mechanism would make it impossible to predict when an
inmate would be released since his term could be extended
(indefinitely) through the imposition of 390 day increments of
“*bad time.” ﬁence, a "bad time” provision would undermine the
principle of predictability and certainty that truth-in-
sentencing is intended to provide.

| Second, “bad time” would give risé to potential or perceived
conflicts of intérest for the Bureau of Prisons, since it could
concelivably be used to manage population levels (e.g.,
intenticnally impose “bad time” in order to fill empty beds or

suspension of such sanction in times of serious overcrowding) .

Section 3624 provides in part that “a prisoner shall be released
by the Bureau of Prisons on the date of the expiration of the
prisoner’s term of imprisconment, less any time credited toward
the service of the prisoner’'s sentences as provided in subsection
(b) .” Implementation of the “bad time” proposal would contradict
this provision. ‘






Thus,'thié'motinétion could bd imputed to BOP by inmates and
| dthers; |

Third, the “bdd'time" p:Qvisions would undoubtedly create a
contentious feldtionsnip between étaff and inmates that has never
befofe existed in the BOP. Giving corrections staff the
'authnrity to 1éngthen a term of imprisonment imposed by the judge
couldrunderdine the role that staff should be playing to work
with inmates in.a positive way’ to encourage positive adjustment
to prison and preparation for a successful return to the
'community folloning-service of séqtence. Bureau of Prisons staff
‘encourage inmates to make thé best possible use of their time
spent .in confinement, to focus dn improving their skills through
work, education, drug relapsé avoidance, etc. Introducing the
“bad time”.provisionS'would change the nature of the relntionship
‘between stéffrand inmates and make it more difficult for staff to
successfully eanuraée inmate positive behavior.

Finally; in crder for the Bnreau of Prisons to impose “*bad
time” in a manner thaﬁ comports with the Constitution and other
federal laws, it would need to establish additional due process
requifements presumably including a more rigorous‘evidentiary
standard and anpropriate opportunity for review. This process
- would ndd complexity.to an already very complicated disciplinary

hearing process.
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Changes to Recommended Statutory Language

1. Supervised Release

We should probably awitch the order of sections (b) and (c)
of Proposed D.C. Code § 24-203A so that the determinate
sentencing provision comes first, with the supervised release
section to follow. What is currently proposed 5203A(b) should be
amended to read as follows to give the Council flexibility to
further define an "adeguate" period of superv;sed release or to
make other amendments:

n (b)

The court, when impeosing a sentence of

imprisonment, shall alsc impose an adeguate term of
supervised release to commence after imprisonment."

Subsections (b) (1)-(3) of the current draft should therefore be

deleted.

2. Youth Rehabzlltatlon Act (YRA)

I do not believe that we should amend the YRA in any way at
this time, but instead include this issue for further study and
recommendation by the Advisory Commission which will be created
by the Council. The Couneil c¢an then include any needed
amendments in the omnibus legislation it passes following the
Advisory Committee study and recommendatlons on all of these
.related issues. '

AN EQUAL OPPORTUNITY EMPLOYER
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I think there is a strong argument that the B5¥% time-served
requirement from federal truth-in-sentencing (TIS) law does not
apply to YRA offenders. The applicable federal TIS law requires
either 1) that offenders "serve not less than B5 percent of the
sentence imposed" or 2) that offenders serve "on average not less
than 85 percent of the sentence imposed."™ Section
20104 (a) (1) (A) - (B) of the Viclent Crime Control and Law
Enforcement Act of 1994 (as amended in 1996, codified at 42
U.5.C. § 13704). The federal regulations implementing the TIS
law make clear that when speaking of the “sentence imposed," the
law is referring to sentences of prison time. See 28 C.F.R. §
$1.2(1) (3) (defining "truth in sentencing laws" as laws that
ensure, among other things, that "the prison time served is
appropriately related to the determination that the inmate is a
viclent offender and for a periocd of time deemed necessary to

protect the public%). Bee alsc 28 C.F.R. § 91.4(b) (referring
repeatedly to "prison 'time"” and "prison" when discussing federal
TIS grant eligibility). Because YRA offenders are "committed for

treatment” and placed in "facilities for treatment,® (D.C. Code
§§ 24-801(1), 24-802), they are not sentenced to "prison time" or
placed in “prison" within the meanlng of federal TIS laws. Thus,
I believe that judges can continue ‘to order YRA 'commlttments for
treatment" under the present vergion of the YRA even for
subsection (h) felonies committed after Auguat 5, 2000. If this
arqument is incorrect, the Advisory Commission can study the
issue and make a recommendation to the Council con the opticns for
legislative amendments.

3. Drug Court

We need to do two things: 1) specifically provide that drug
court participation is voluntary, and 2) include in the duties of
the Advisery Commission that it study and make recommendations on

- how to incorporate the drug court into the new supervised release
statute and programs






S FOR : N
The Immediate Appointment of an Advigory Commigsion

The changes in sentencing law because of the Revitalization
Act automatically go into effect on August 5, 2000. However, the
- Council retains the power to change any of the District’s
sentencing laws (so long as the change meets the requirements of
the Revitalization Act) and implement its own, new comprehensive
sentencing system before that time. Major sentencing reform,
like tax or business regulation reform, is a very complex and
technical venture requiring data, expert study, detailed
recommendations and community input before final Council actien.
In recent years, no state has accomplished this in less than 2-3
yvears {(many have taken longer), and no state has even attempted
thie without using an advisory commission of experts and
practitioners to do the initial study and recommendations.
Because of the August 2000 deadline, the Council must act
immediately to form an Advisory Commission to oversee the data-
gathering project needed at the outget, which itself with take &-
12 monthe. Approximately $750,000 left over from the TIS
Commission can fund the study and the new panel. Because of the
complex and interrelated nature of 'the sentencing changes which
must be made, the Council should await Advisory Commission
recommendations and then consider omnibus action.

It is eritical that the Advisory Commisesion be establighed
immediately so that a body accountable to the Council and
District citizens, rather than the Juptice Department or the
Trustees, overpee the data collection project. Furthermore, the
the Advigory Commission should be established immediately so that
if there is a desire to implement sentencing guidelines for the
District, there will be time to write gquidelines which reflect
the District’s system, practice and values. Otherwise, the
Commigsjion will have to ruch and would inevitably do a poor job
with guidelines, creating a desire to simply copy the federal
sentencing guidelines or some other state’s guidelines to meet
the deadline, rather than writing guidelines which work best for
the District.

[I believe that the D.C. Bar propesal for an advisory

sentencing was guite thoughful and comprehensive. Thus, I
obtained it on disk from Niki Kuckes and have made some changes
to it based on our recent discussiocns and meetings. For the most

part, the amendments make clear that this is an advisory body to
the Council with a three year life; the Council can extend the
life of the body if it wishes to do so and funds are available
for that purpose. $750,000 should be more than enough to fund
the Advipory Commission for three years. I did not have time to
edit all of the commentary sections of the Bar Plan to reflect
those changes. I simply reproduce the Bar Plan below, with






additions in bold and deletions etrsekesn 80 that you can see the
proposed changes: ] ) .

(3) ' Guiding Standaxds and Tasks, To guide the work of the
D.C. Advisory Sentencing Commission, and to make clear the tasks
that must be addressed in order to fully implement the
Revitalization Act by August 5, 2000, the enabling legislation
would contain substantive standards and tasks to guide the work
of the Advigory Sentencing Commission. This is essential to
. ensure that this local body will indeed »eseive make
recopmendations to the Council regarding each of the problems
which members of this Commission have identified, but which this
body has not had sufficient time or information to resolve, given
the very short time frame pet for its work by the Revitalisation
Act and the lack of full-time gtaff. Most importantly, the D.C.
Advisory Sentencing Commission would be expressly charged to
ensure that these reforms are implemented without creating any
unintended increases in average sentence lengths or any
unwarranted sentencing disparities. Each of the Commissiocn
members has acknowledged concern over these critical issues, but
the Commission itself has so far been unable to reach consensus
on a resolution. The enabling legislation would spell out the
issues and express the Commission’s intent not to create such
effects, while leaving specific solutions for determination
through a thoughtful and meaningful local process.

Below, we provide a working draft with the type of
statutory language that could be used to implement this proposal.
After each sBecticn, a brief commentary explaine the reasons for
the inclusion of the specific provisions we have used.

Italicized language indicates the new provisions or phrases that
would be added to the D.C. Code; language proposed to be deleted
is stricken through. ‘






STEF THEREE: BSTABLISHING A LOCAL AdVisory Sentencing ‘COMMISSION .

Add a new proviaicn ot D C. law as followa.

§24—201. District of Columbia Advisory Sentehcing Commission;
establishment and purposes

(a) Purposen. There is established as an independent
agency of the Government of the District of Columbia a Advigory
Sentencing Commissicn. The Commiesion’s purposes shall be:

(i)

- (1i1)

(i1i)

'To ensure, through regulations or proposed

legislation, that the criminal sentencing
provisione of the National Capital Revitalization
and Self-Government Improvement Act of 1997, P.L.
105-32, Title XI, Bubtitle C, Chapter 2, are
implemented without ereating unintended increases

or other unintended changes in the average lengths

of priscon terms or unwarranted sentencing
disparities among defendants with similar records
who have been found guilty of similar criminal
congduct . .

To resolve, through regulations or proposed
legislation, certain epecific policy issues raised
by the Revitalization Act, as set forth in
subsection (f) below, in a manner that ensures
that Distriect criminal sentencing laws will
reflect the needs, interests and experience of the
Diptrict of Columbia and its citizens.

To establish sentencing policies and
.practices for the District of Columbia
criminal justice system, through regulation
or proposed legislation, that will ensure
that for all feloniems, an offender will have
a sentence imposed that:

{A) zreflects the sericusness of the offense and
the criminal history of the offender;

(B) provides for just punlshment

(C) affords adeguate deterrence to potentlal
future criminal conduct of the offender and
others;

(D) provides the offender with needed educational
or vocational training, medical care, and
other correctiomal treatment; and






(B) provzdes for use of 1ntermed1ate sanctions in
approprlate cases.

(iv) To gather, review and analyze data related to
criminal sentencing practices in the District of
Columbia, and to make such data available to the

- public, through annual reporte and other
appropriate measures to ensure public access.

(v) To encourage—the developwent—and work with the
' Offender Bupervision Trustee, the Supsrior Court
and the Federal Bureau of Prisons to develop a
plan for implementation of intermediate sanctions
in apprepriate cases as a sentencing option,
consistent with protecting public safety.
{(vi} To momiter—the—pmisonpopulation—eof-—the Pistriet
ofi—Columbiar—eeo—predict changes in the size of the
‘prison population caused by changes in sentencing
policies and practices, and to prevent unintended
or unwarranted increases in the District’s prison
population without due consideration of the cost
in criminal justice resources, the effect on the
community, and the available correctional '
capacity. B

{vii) - To enhance the effectiveness of the Drug
Court, and to consider recommendations for
adapting the methods and approach used in
Drug Court to other appropriate areas of
criminal eentencing.

{(viii) To ensure that criminal sentencing policies
-and practices in the District of Columbia are
neutral as to the race, sex, marital status,
ethnic origin, religious affiliatien,
national origin, creed, socic-economic
'status, and sexual orientation of offenders.

{ix) To make euch other recommendations, rules or
reports as may be appropriate to enhance the
fairness and effectiveness of criminal sentencing
policies and practices in the District of
Columbia.

(b) Membership of Commission. The District of Columbia
Adviseory Sentencing Commission shall consist ©f eleven veoting
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members and three nonvoting members, to be appointed as set forth -
below. The Commission may act by an affirmative vote of at least
pix of its voting members. A Chairman of the Commission shall
elected by the voting members.

(i) Voting Mambers. The voting members of the
Commission shall consist of the following:

w{A)

(B)

(C} -
" Service or his designee;

(D)

(BE)

(F)

(G)

(H)

(I)

. Two Superior'Court judges, to be appointed by

the Chief Judge of the D.C. Superior Court;

The United States Attorney for the District
of Columbia, or his designee;

The Director of the D.C. Public Defender

A member of the District of Columbi=z Bar
whose practice includes criminal law, to be
appointed by the Mayor upon the
recommendation of the President of the
District of COlumbla Bar;

The Director of the District of Columbia
Offender Supervision, Defender and Court
Services Agency or his designee, or, until
that agency is established, the Pretrial
Services, Defense Services, Parole, Adult
Probation and Offender Supervision Trustee or
his depignee;

" The Corporation Counsel for the District of

Columbia or his designee;

A professional from an established
organization devoted to research and analysis
cof sentencing issues and policies, to be
appointed by the Chief Judge of the Superior
Court of the District of Columbia, in
consultaticn with the Mayor; .

A legal academic knowledgeable about criminal
sentencing issues and policies, to be
appeointed by the Chief Judge of the Supericr
Court of the District of Columbia, in
consultation with the Mayor and upern—the
recommendatior—eof—-the Dean of the District of
Columbla School of Law;

Two citizene ©f the Dlstrict of Columbia who
are not attorneys, to be appointed by the
Chief Judge of the Buperior Court of the
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District of Columbla, in consultation with
th: Mayor. ' )

(ii) Nonvoting Members. The non-voting members of the
Commiseion shall congist of the following:

(A) The Director of the District of Columbia
: Department of Corrections or his desiguee;

(B) The Chief of Police for the District of
Columbia or his designee;

(C) The Director of the United States Bureau of
Prisons or his designee.

(¢} Compensation. Members of the Commissicn shall serve
- without compensation, except that the citizen members of the
Commission shall be compensated at the rate of $50 for each day
or part thereof spent on Commission activities. Each member
shall be reimbursed by the District of Columbia for reasonable
expenses incurred in the performance of their official duties.

(d) Term of Office. Each member shall be appointed for a
term of three years, and shall continue to serve during that time
as long as he cccupieg the position which made him eligible for
the app01ntment.

While in office, members of the Commission shall be subject to
removal by the Mayer Chief Judge of the Superior Court of the
District of Columbia only for neglect of duty or malfeasance in
office or for other good cause shown. An appointment may be made

to £fill an unexpired term—and-ne—member—mayoerve-more—than—twe
fuli—termo— . : _

{e) Commigsion Staff and Meeting Proceduree. The
Commission shall hire a director and other necessary personnel,
who shall gerve at the discretion of the Commission. The
Commission shall alsoc contract for appropriate office space,
equipment, and other materials as necessary to carry the
Commisgion’s official functions. The Commissicn shall meet at
leagt once each month unE&4~AugueE—5T—2GG&——ané—ehefeaéEer-eha}}

, and more fregquently as may be
necespary to conduct the Commission’s official business. A
majority of voting Commission members shall constitute a gquorum.
The Commisgion’s business shall be conducted at public meetings
held in compliance with the open meetings act, D.C. Code § 1-
1504, The Commission may also hold public hear;ngs, receive
testimony, and call witnesses to assist the Commission in the
exercise of its powers.






(f) Tasks of Commission. In addition to such other
measures as may be necessary to fulfill its statutory purposes,
the Commission’s tasks shall specifically include the following:

(1)

(2)

(3)

Deadline for Comprehensive Study. By December 31,
1898, to prepare a comprehensive study of current
criminal sentencing practices in the District of
Columbia, including but not limited to an
assessment of the average lengthe of sentences
imposed, the average length of sentences served,
the proporticn of cffenders released upon their
firat parole eligibility date, and any unwarranted

disparities in sentencing. -

Deadline for Report. By April 5, 2000, to report
to the D.C. Council with a recommended set of
measures to implement the Revitalization Act to
ensure that the purposes of this law, as set forth
in §24-201(a) above, are fulfilled as well as the
purposes and reguirements of the Revitalization
Act. Such measures may be in the form of
administrative regulations, proposed legislation,
or both; if they are in the form of administrative
regulations, they shall become effective on August
S, 2000, if the D.C. Council takes no action upon
them by June 5, 2000. Prior to April 5, 2000, the
Advigory Commission shall provide quarterly
progess reporta to the D.C. Council.

Contents of Report. The Cémmission‘s report, as
required by subsection (b) above, shall include at
lezst the following issues, and such other issues

- as the Commission deems appropriate:

(A) A recommendation as toc whether determinate
sentencing gshould be extended to all felonies
or some additional groups of criminal
offenses under District of Columbia law
beyond those specified in section 11211(h) of
the Revitalization Act.

(B)  An assessment of current sentencing practices
in the Distriet of Columbia, and of any rules
and principles for determining the gentence
to be imposed, whether administrative or
legislative, necessary to ensure that no
unintended increases or other unintended
changes in average lengths of sentences or
unwarranted sentencing disparities result
from the implementatien of the Act.






tc_) .

(D)

(E)

(F)

(@)

(H}

(1) "

A projection of the impact, if any, on the
glze of the bistrict’s prison populaticn of
the implementation of the Act as propoaed by
the Commission.

An assessment as to whether, as implemented,
the Commission’s recommendations will be
neutral with respect to race, sex, marital
status, ethnic origin, religious affiliation,
naticnal origin, creed, socio-economic
ptatus, and sexual orientation of offenders.

An evaluation of the appropriate limits and
conditions on terms of supervised release,
including whether there should be a mechanism
for changing the length of a texm of

- superviged release after its imposition, and

any limitations that should apply with
respect to the ratioc between a prison term of
sentence and a superviged release term of
sentence under § 24-203.1.

A determination of the appropriate length in
years of a life sentence for purposes of the
determinate sentencing procedures established
under § 24-203.1.

An assessment of the intermediate sanctions
now available in the District’s criminal
justice system and those that should be
available, the development of a plan teo
ensure the availability of appropriate
alternativer to incarceration for suitable
offenders and gufficient funding for such
programs, and recommendations for rules or
principles to govern a judge’s imposition of
intermediate sanctions as part of a ¢riminal
sentence.

Recommendatione to maximize the effectiveness
of the Drug Court, including an assessment as
to whether such measures may be effectively
expanded into other areas of the District'’s
criminal justice system.

An assessment as to whether multiple
sentences should run concurrently or
consecutively, and whether any limits should
be placed on priscon terms that may be imposed
upon consecutive sentences imposed under §24-
203.1.






(&)

(3

(K)

An assessment as to whether special release
or sentencing rules should apply with respect
to certain categories of offenders or
priscners, such as the young, elderly, infirm
or termlnally 111

An evaluation as to whether any other changes
are neceesary in any of the District’s
criminal sentencing laws, including but not
limited to those governing statutory maximum
sentences, mandatory minimum sentences, and.
rights of appeal, to implement the purposes
of the Revitalization Act and of this law.

Standards for Sentencing Guidelines. If the
Commissicon decides to issue a system of sentencing
guidelines as part of its report as required by
subsection (b) above, any such body of guidelines:

{a)

(B)

(<)

{D)

(E)

(F)

shall specify whether to impose a sentence of
probation, a term of impriscnment, and/or a
fine, and the amount or length of each;

shall include provisions for the application

of intermediate Banctions in appropriate
cases;

shall be binding upon the court but
eufficiently flexible to permit
individualized detexrminations in each case;

shall be appropriate téjthe high volume of

criminal cases brought in D.C. Superior
Court;

shall provide that an offender’s punishment

"shall be based on the cffense of convicticn;

and

shall be accompanied by proposed legislation
to provide for such appeal rights from
eentencing determinations as may be
appropriate or constituticnally required.






; lotion— T C el o
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(6) MAnalysis of Correctional Impact. Any
recommendations by the Commission for regulatory
changes or legislative amendments relating to
crime, sentencing or correctional matters shall
take intc substantial ceonsideration existing
correctional resocurces, including the availability
of intermediate panctions, and shall be
accompanied by an apsessment of the impact, if
any, on the sige of the District prison population
resulting from such change. The Commission shall
not recommend such changes unless it has made an
assessment that the costs of a recommended change
would be commensurate with the benefits to
criminal justice administration, without regard to
the identity of the particular governmental body

responsible for financing the correctional
facilities at isesue.

{h) Cooperation From Other Agencies. Other agencies of the
District of Columbia government, including but not limited to the
District of Columbia courts, the Department of Corrections, the
Parole Board, the Pretrial Services Agency and Buccessor agencies
to any of these bodies, shall cooperate in providing such
information to the D.C. Advisory Sentencing Commissicon as may be
necesgary to fulfjill its statutory responsibilities.

COMMENTARY

This proposal, mest fundamentally, would establish a
local, permanent administrative agency as the D.C. Advisory
Sentencing Commission. This body would have the responsibility
to gather and analyze data, and to implement and propose
sentencing reforms necessary to put the Revitalization Act in
place without causing seriocus problems for the District’s
- criminal justice system. The Advisory Sentencing Commigeion
would be expressly charged with ensuring that no unintended
increases in average prison sentences resulted from
implementation of the Revitalization Act, and that no unwarranted
sentencing disparities were created. While guidance would be
provided to the Commissicon in the form of statutory purposes and
tasks, members of the Commission would have the discretion to
determine the most appropriate method and form in which to
implement these sentencing reforms in the District of Columbia.
Commission members would decide, for example, whether or not to

adopt sentencing guidelines, as well as the content of those
guidelines.






It is well-recognized that a state administrative
agency such ag a Advisory Sentencing Commission is the best forum
in which to develop thoughtful, meaningful, and balanced
sentencing reforms. .The American Bar Association has explicitly
endorsed this position. It has emphasized that in the area of
criminal sentencing: ‘ ‘ :

The legislature should create or empower a
governmental agency to transform legislative
policy choices into more particular
sentencing provisions that guide sentencing
courts. The agency should alsc be charged
with responsibility teo collect, evaluate and
disseminate information regarding sentences
imposed and carried out within the
jurisdiction. . . Thiel function ie
performed most effectlvely throuqh a

aentcng;ng commission."

ABA Standards for Criminal Justice, Sentencing, Standard 18-
1.3(a), (b) {(emphasis added}. Indeed, the "cornerstone” of the
ABA’'s sentencing standards is the recognition that a “permanent
sentenc1ng agency is an indispensable part of every criminal
justice system." JId., Standard 18-4.1, Commentary at 150.%

Academic commentators share the same view. In an
influential piece written by Marvin Frankel and Leonard Orland,
for example, they concluded, *"after revisiting the pubject, 'that
a full-time, increasingly expert commission, with power to make
and revise sentencing-guideline ranges, remains the best
available approach to making criminal penalties rational, fair,
and suitably adaptable to changing circumstances." Frankel &
Crland, Sentencing Commlaslons and Guidelines, 73 Geo. L.J. 225
(1984) .

An increasing number of states have set up such
gentencing commissions, and have charged them with a variety of
tasks in the area of sentencing reform, including but not limited
to the development of sentencing guidelines.? While the United

1 gee also Natlonal Conference of Commissioners on tniform

State Lawe, Model Sentencing and Correctionp Act, 10 U.L_A. Crim.
L. & Pro., §3-110 (1984 Supp.) (providing for creation of a
sentencing commission) .

? BSentencing commissions now exist not only in the federal
system but also in many states, including: Arkansas; Delaware;
Florida; Kansas; Louisiana; Massachusetts; Maryland; Michigan;
Minnesota; Missouri; Montana; North Carolina; Ohio; Oklahcoma;
Oregon; Pennsylvania; South Carclina; Utah; Virginia; and
Washington.
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States Sentencing Commission has come in for criticism,
principally because of perceptions of the severity, complexity
and inflexibility of the federal sentencing guidelines, the work
of many of these sBtate sentencing commissions has been praisead.?

We believe that the establishment of a D.C. sentencing
commission, adapted from state statutes creating similar
commissions, would create the most appropriate forum in which to
address and resclve the gentencing policy issues that will
.inevitably remain to be repolved aftar this Commission’s work.
Some of the important features of such a sentencing commissien
are ocutlined below.

Timi e Commigsion’ . While the proposal
offered above is highly detailed, it is drawn this way
deliberately in order to provide the most concrete assistance to
the D.C. Council. It is essential that this Commission propose a
statute that, if passed, would allow the Adviscory Sentencing
Commission to begin its work immedjately because of the very
significant time required to study and propose such reforms.

In Massachusette, for example, while the state
sentencing commission was initially assigned a cne-year periocd in
which to issue sentencing guidelines, its work took three years
to complete.' Minnesota’s sentencing commission took two years
to issue sentencing guidelines, Other commissions, similarly,
have taken years to complete their work. :

While the Revitalization Act will not affect felony
sentences until August 5, 2000, as a practical matter, that
leaves only approximately two years for a sentencing commission
to gather and study all of the necessary dara, come up with
recommendations, promulgate sentencing guidelines should it
chooee to do 8o, and complete its initial work. Realistically
epeaking, this leavesg little time, It is thus essential to
propose enabling legislation that will, in effect, allow a D.C.

3 See,-e.g.; ABA Criminal Justice Standards, Sentencing,

Commentary to Standard 18-4.1 at 148, n.2 ("The drafters found
much promige in the sentencing commission model as it exists in
states such as Minnesota, Washington, Pennsylvania, Oregon, and
North Carclina."); Frase, "Sentencing Guidelines in the States:
Lessons for State and Federal Reformers," &€ Fed. Sentencing Rep.
at 123 (Dec. 19%3) (state guideline systems have "generally
achieved broad acceptance once adopted“)

* Compare Mass. H.B. No. 5682, Ch. 432, §5 (commiseion
shall submit guidelines "within twelve montha") with
Massachusetts Lawyers’ Weekly, p. 10 (June 16, 18%7) (reporting
on three-year effort to develop guidelines). :
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Advisory Sentencing Commission to hit the ground running. (By
the game token, of course, it 1s eesential that this Commission

do everything it can now to ensure that there will be sufficient

funding for such a commissiocn to be established beginning eaxrly
next year).

Informational Eung;igng; As the ABA has emphasized,

the informational function of a sentencing commission ie
critical. This agency "should be the information center for all
elements of the criminal justice system,” and should "collect,
analyze and disseminate information on the mature and effects of
sentences imposed and carried out." ABA Criminal Justice
Standards, Sentencing, Standard 18-4.1(b). The ABA also
recognizes the importance of a sentencing commission’s
"responsibility to provide information concerning the sentencing

system . . . to members of the bar and to the general public.
1d. _ _ :

Equally important, such a sentencing commission should
play a predictive role in anticipating the effects of changes in
Bentenicing laws. As the ABA has put this point, *I[tlhe agency
should develop means to monitor, evaluate, and predict patterns
of sentencing, including levels of severity of sentences imposed
~and relative use of each type of sanction." JId.® This is
critical because of the growing recognition that sentencing
policy must take account of the financial and other costs to
society created by increasing criminal sentences. As the ABA has
described this principle, in "designing or changing the criminal
justice system, the legislature should consider financial and
other costs of carrying out sentences imposed." ABA Standards
for Criminal Justice, Sentencing, Standard 18-2.3(a).

Thie predictive function is critical here even though
the federal government, not the District, will pay to house
convicted felons. If the Commission does not monitor effecte of
any sentencing changes on the District’s prison populaticon, there
could be dipaptrous results for the local community. Already, a
disturbingly high properticn of District residents are '
incarcerated. Any further increase could detrimentally affect
family ties, employment rates, children’s educatiom, and other
basic communlty needs. '

To this end, the proposal would regquire the Commission,
before issuing any regqulatory changes or proposed legislative
amendments, to take into substantial consideration existing

B

See also, e.q., Frase, “"Sentencing Guidelines in the
States: Lessons for State and Federal Reformers," 6 Fed.
Sentencing Rep. at 127 (Dec. 19%3) (explicitly linking sentences
to available correctional resources will be "ran essential feature
of future reforms"). :
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correctional resources, including the availability of
intermediate ganctions. The Commission should not issue
recommendations that would result in increased correctional costs_
without an assessment that the added cost is worth the added

- benefit — and under the unique structure here, it is critical
that this assessment be made without regard to which governmental
entity will be responsible for those costs. This simply reflects
principles of good government. Similar provisione are contained
in Kansas and Minnesota law. fSee Laws of Kansas § 74-5101
(sentencing commission shall "take into substantial consmderatlon
current sentencing and release practices and correctional
resources, including but not limited to the capacities of local
and state correctional facilities"); Minn. State. § 244.09,
subd.5(1) (same).

Recognizing the importance of all of these
informational functions — and the frustration of the members of
this Commission with the difficulty of gathering and analyzing
the information needed within the short time period provided —
our proposal would impose a number of informational
responsibilities on the D.C. Advisory Sentencing Commission.
That body would be charged, amcong other things, with gathering
and analyzing sentencing data, predicting impacts on prison
populations, drafting annual reports, and disseminating
information to the public. Many of these provisions find
counterparts in state gtatutes. See, e,g,, Minn. Stats. §

244 .09, subd. 6; Mass. H.B. No,., 5382, Ch. 432, §1{c) (7); Revised
Code of Wash. § 9.5%4A.040(2) (d) (1). ' o

Diverge Representation on The Advisory Sentencing
Commission. The composition of the Advisory Sentencing
Commipsion is, obviously, an important issue. The ABA emphasizes
that such a commisseion should include "lay perscons and persons
with varying perspectives and experience within the criminal
justice system and with sentencing processes.' It notes that a
diverse commission would include "at least one representative of
the judiciary, prosecuting authorities, defense bar, and
correctional and probatlon agencies." ABA Criminal Justice
Standards, Sentencing, Standard 18-4.2.

State sentencing commissions vary widely in size and in
their specific make-up, ae well as the means of appointment of
members. Compare, €.9., Minn. State. § 244.09, subd. 2 (9-member
sentencing commission), Ark. Code § 16-90-B02(b) (1) (same) with
North Carolina Stats. § 164-37 (28-member esentencing commissien).
In the propesal above, we have sought to recognize and include in
the Commissicn’s membership representatives of all of the
perspectives in the District of Columbia’s criminal justice
system, and the different groups invelved in criminal justice in
this community. We are hopeful that this proposal will result in
a balanced and effective sentencing commission, one that will
bring "knowledge and experience" to the commission’s work, as
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well as an abilit? “to“adopt a s?stemic policy-making
crientation.” ABA Standards for Criminal Justlce, Sentencing,
Standard 18-4.2(a) (ii) . :

In making appointments pursuant to this provision, it
will be important that members "not function as advocates of
discrete segments of the criminal justice system." Jd., Standard
18-4.2(a)(ii). Rather, they should be appointed with the
aspirational geal that members will "aim toward consensus
positions rather than an adversarial resolution of issues." Id.
Commentary at 154. While this is not spelled out in the

statutory language, it is an 1mportant peint to include in the
legislative history.. -

To explain the derivation of several other provisions

of the above proposal, they are drawn from the following state
sources: . :

- The appointment mechanism for selecting the members is
- drawn from .similar provisions in Minnesota law. See
Minn. Stats. § 244.09%, supd. 2.

- "‘Three year terms are proposed, with a limit of two full
" terms to be served by any one perscn, based on similar
terms in other states. Compare Ore. Crim. Pro.
137.653(4) (3-year terms); Revised Code of Wash. §
9.94A.060(3) {a) (3-year terms); put see Minn. Stats. §
244 .09, subd. 3 (4-year terms); Mass. H.B. No. 5&82,
Ch. 432, § 1(b} (1) (6-year terms). :

- Members would not be compensated, except for the
citizen members, but would be reimbursed for their

reascnable expenses. See, e.g., Minn. Stats. § 244.09,
subd. 4. . : .

- Members would be removable only for neglect of duty or
malfeasance in office or for other good cause. See,
e.q., Mass. H.B. No. 5682, Ch., 432, §i(a).

- An affirmative vote of a majerity of the Commission’s
voting memberes would be reguired for any official
action.  See, e.q., Mags. H.B. No. 5682, Ch. 432,
§1(d).

Advieory Sentencing Commiseien’s Tasks. While a number
of state sentencing commissions have been expressly tasked to
draw up sentencing guidelines, others have been assigned far
broader responsibilities to assess sentencing practices and
propose reforms. See, e.g., Revised Code of Wash. § 2.94A.040;
N.C. Gen. Stats. § 164-42.1. We believe that such a broad
mission is appropriate for the D.C. sentencing commission here,
50 as not to prejudge the appropriate resclution of the many
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"1ssues that will be left 0p=n after 1mp1ement1ng the changes
Strlctly necessary under the REVltallzatlon Act. .

Thus, the D c. Adv;sory Sentenclng Commission would be
assigned to report on a number of specific issues left open in
this Commission’s work, but would not be limited in its.
resclution of those issues, other than by the basic purposes and
quidelines set forth in this law.

- In keeping with the ABA Standards, the new commission’s
rfirst task, prior to the creation of gentencing provisions,
should be a detailed empirical study of prior sentencing patterns
in the jurisadiction." ABA Standards For Criminal Justice,
Eentencing, Standard 18-4.3(b). It will also be important that
the Commission develop “{p]rogectlcns regarding the impact of any
propcsed sentencing provisions." Id.

With respect to sentencing guldellncs, while we believe
the Commission should decide whether or not to adopt guidelines,
any guidelines that are issued should be subject to certain
specific principles. These principles reflect important lessons
learned through the experience of other states and studies of
academic experts in the field. They would provide that:

- The sentencing guidelines should be binding on the

: court. See ABA Criminal Justice Standards, Sentencing,
Standard 18-3.1, Commentary at 41 (*[T]lhe Standards do
not recommend that presumptive sBentences be merely
advisory. The states that have experimented with such
systems have found that voluntary sentencing provisions
do little to further the goals of determinacy.").

- At the same time, the guidelines should contain plenty
of flexibility to allow for individualized sentencing
determinatione, both by providing a range of discretion
by the judge and by allowing departures from
presumptive sentences in appropriate cases. See, g.9.,
ARA Standards for Criminal Justice, Sentencing,
Standard 18-4.4, Commentary at 166 (" [Tlhe departure
power is a central structural device for balancing the
sentencing discretion exercised respectively by
commigsions and courts.").

- Sentencing should be based on the offense of
conviction, not on an assessment of other alleged
conduct, as under the federal sentencing guidelines.
The ABA standards expressly state that sentencing
should be determined "with reference to the offense of
conviction” and "should not be based upon the so-called
‘real offense,! where different from the offense of
conviction.® ABA Standards for Criminal Justice,
Sentencing, Standard 18-3.6. They note, as well, that
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"most states that have_adopﬁed sentencing guidelines
have followed an offense-of-conviction model.®  Id.,
Commentary at 65.¢

- Appropriate avenues of appeal should be provided from
sentencing decisions based on a sentencing guidelines
system. PSee, e.g., 18 U.S.C. § 3742; Del. Code §11-
€581 (g) - : ' .

Intermediate Sanctions. Pinally, it is also important

‘that the D.C. Advisory Sentenc;ng Commission be specifically

charged with addressing the issue of intermediate sanctions, and
with proposing a plan for ensuring the availability of suff1C1ent
facilities ~ including the funding for such programs. Many
modern sentencing reforms recognize the critical importance of
providing for sanctione less xestrictive than full incarceration

"in appropriate cases. fSee, e,9., N.C. Gen. Stats. . § 164-42.2

(directing sentencing commigsion to "recommend a comprehensive
community corrections strategy and organizational structure"}.’

Addressing this issue is particularly crucial here
because of the negative incentives that will be created if the
District is required to fund facilities such as halfway houses,
but ie not required to pay if an cffender is sent to prison.
Finding a reasonable way to resolve this prohlem is essential,
and will regquire participatieon of the Justice Department and the
Bureau of Prisons.

€ See also, e.g., Frase, "Sentencing Guidelines in the

States: Lessons for State and Federal Reformers," 6 Fed.
Sentencing Rep. at 123 (Dec. 1993) ("all state guidelines systems
{as well as the ABA Standards) reject routine sentence
enhancements based on unceonvicted, ’‘real offense’ factors"): see
ailso id. at 124-25.. :

7 See also, e.g., Frase, "Sentencing Guidelines in the
States: Lesscns for State and Federal Reformers,"” 6 Fed.
Sentencing Rep. at 123 (Dec. 1993) (state reformers have given
"increasing emphasis to the development and structuring of non-
prison sanctions, especially for non-viclent and first

offenderag") .

- 19 -






		Page 1

		Page 2

		Page 3

		Page 4

		Page 5

		Page 6

		Page 7

		Page 8

		Page 9

		Page 10

		Page 11

		Page 12

		Page 13

		Page 14

		Page 15

		Page 16

		Page 17

		Page 18

		Page 19




‘BOARD OF TRUSTEES

CONSTANCE 7. @'BRYANT
- GCHAIRPERSON

FREDERICK D. COOKE. SR,
. vICE CHAIRPERSON
RENT AMOSE

JOE ROSLRT CaLDWELL, JR.

FRANCIS B, CARTER
. ANGELA JORDAN DAVIS
MARIE T, JOHNS
wMICHALL J, MADIGAN
williax w, TATLOR. tH
NANCY MARA WARE

TO:
. FROX:

DATE:

PuBLiCc DEFENDER SERVICE
FOR THE DISTRICY OF COLLUMBIA ‘ JO-ANN WALLACE
’ DIRECTOR
a8} INDIANA AVENUE, W.W.
WASHINGTON, D.C. BCOQI-2778

(EoOZ! s2m-120C
LBOC) J81-ZR82
| FAX (ZOR) @te-8ep3
FAX (202) AR8-84137

Fellbw Members of the District of Columbia Truth-In-
Sentencing Commission

Robert L. Wilkins, Bpeciai Ligigatidn Counsel E&JA)
Public Defender Service for the Digtrict of Columbia

Pebruary 2, 1998

Draft 'Suggéstions" to éhe Council) of the District of
Columbia -

LI YRR T ET TR R TR E 22T 2L R R R R AR R R 20 2R PR R RN R PR Y U

[Please add the following to the suggestions I submitted
approXimately two weeks ago regarding an advisory commission. I
have not seen draft suggestions from other Commissions, other
than the draft informally circulated by Judge Weisberg a couple

of months age. Thus, portions of this draft may repeat issues
discussed in drafts submitted by others.)

I. INTRODUCTION

There is no need to change the District’s sentencing laws to
get "teough on crime." Justice Department statistics show that
prison time served by wviolent offenders in the District is twice
the national average, prison time served by property, drug and
weapona offenders ie three times the naticnal average, and the
PDistrict’s incarceration rate is four times the national average.
Other studies show that 50% of the District’s 18-35 year old
African-American males are embroiled in the criminal justice
system and that blacks in the District are jincarcerated at 35
times the rate cf whites. The District already has stiff
penalties on the books, and Superior Court judges are not
reluctant to impose long prison sentences, when appropriate, in
our current scheme.

, However, each of the Commissioners recognizes that the
recommendations which have been submitted to the Council change
District sentencing law in ways which could lead to even longer
prison sentences and greater disparities between sentences
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imposed by different judgees for similar offensee and offenders.
The specific issues are discussed in detail below, but there are
two principal reasons that prison sentences and disparities could
increase unlese the Council takes action. First, our current
system which does not allow incarceration beyond 1/3 of the
maximum sentence unless there are aggravating cilrcumstances has,
for now, been replaced with a system which allows incarceration
up to 100% of the current maximum sentences without any showing
of aggravating circumstances. Second, our current system which
does not allow the sum of prison time and post-prison supervision
time to exceed the maximum sentence for the offense has, for now,
been replaced with a system which allows prison time and

supervised release time to exceed the current statutory maximum
sentences.

Thus, we write these comments to advise the Council of these
and other issues which are raised by the TIS Commission
recommendations. The aim of the TIS Commission was not to
increase sentences; indeed none of the Commissioners read that
goal as part of the Congressional mandate. Instead, the
Commission scught the simplest way to comply with the
Revitalization Act without rewriting any more of the D.C. Code
than necessary. Therefore, while we recognize that the District
sentencing system may have to be adjusted to keep prison
- sentences at their current level and/or to decrease sentencing
disgparity, the Commission believed that the Council was the most
appropriate body to determine the who, when, what and how of any
such adjustments. The Council can, after further study, modify
these recommendations with subsegquent sentencing reform
legislation and still comply with the Revitalization Act.! We
are hopeful that this report will aid the Council in creating an
organized, comprehensive effort to address the complex changes
cauvsed by these recommendations, so that the Council can take
informed action, if it wishes, to preserve the status gquo or

cffset these changes before they become effective on August 5,
2000, _ :

" The Council ie therefore in the difficult position of having
to respond to these issues with major sentencing reform
legislation within a two year deadline. Every state which has
recently attempted major sentencing reform has performed years of
complicated data collection and study before implementation. To
the extent that the Council is considering sentencing guidelines,

! Subsequent sentencing reform legislation is necessary
anyway, because this Commission left several issues unresoclved
and countless conforming amendments to present statutory language
are necessary because of structural changes due to the
Revitalization Act.
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no state has written, debated, and implemented them in less than
two years, and many states have taken much longer. Comprehensive
criminal law revigion, like tax or business regulation revision,
is a complicated, time consuming and difficult process,
" particularly where, as here, intensive data collection and
analysis is needed. The TIS Commission strongly supporte the
appointment of an advigory commission to assist the Council with
an intensive ptudy of the issues and District sentencing data.
Thie approach is strongly recommended by the American Bar
Association, and this approcach has been used by each of the
approximately twenty states which has undertaken major sentencing
reform in recent years. The TIS Commission is beginning the
planning of a data survey and other efforts to further the
implementation of the Revitalization Act and the work of the
Council and any subsequent advisory commission. Whether the
Council determines to adopt sentencing guidelines or other types
of adjustments to the sentencing system, the advisory group can
begin the technical work and assist the Council in meeting this
very short deadline. We have included cone model of an advisory
commisslon, based upon a plan submitted by the D.C. Bar, as part
of this report.

II. ISSUES WHICH MUST BE ADDRESSED BY THE COUNCIL

A Life Sentences: Currently, the District has life
without possibility of parole for certain offenses such
as first degree murder and gex cffenses committed under
aggravated circumstances defined by the Council. The
recommendations effectively make every "life" offense
{including nearly any felony committed while armed with
& weapon, whether a gun, a knife, a toy qun or a shee,
and whether or not anyone was injured) eligible for
life without possibility of release. The Council must

further define or set parameters for offenses where the
current maximum is "life.

B. Maximum length of prison term before chance of releasge:
Currently, the District has a "maximum minimum" for
every offense, which is typically 1/3 of the maximum
sentence specified for that offense. The "maximum
minimum® is the maximum period of time that a judge can
mandate that an offender stay in prisom, after which
time the offender is released on supervision unless
certain aggravating circumstances about his background,
the offense or his prison record justify further
incarceration. It is only when those aggravating
circumstances exist that the offender can be kept in
priscn up to the statutory maximum. The
recommendations write the current maximum minimum
sentences out of the statute, which effectively triples
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the prison time that an offender can be compelled to

serve at sentencing without any showing of aggravating
factors.

c. Total length of prison time added to supervision time:
Current District law provides that the time spent in
prison, when added to the time epent on parocle
supervision, cannot exceed the maximum sentence
specified by statute. The recommendations do not
include this limit. Thus, unless the Council takes
action, in the new determinate sentencing system, time
spent in prison, when added to the time spent on
superviged release can and should exceed the statutory
maxXimume specified by the Council. This would result
in potential sentences longer than the existing
maximums. The Council will have to address other

- related issues, such ag the appropriate length of
' supervised release periods and whether offenders should
get credit for violation-free time on release when

their release is later revoked (as is the current.
practice).

D. Youth Rehabilitation Act: The recommendations preserve
the YRA for all offenses which are currently eligible
for such treatment. However, the recommendations did
change the statute to require that all YRA offenders
must serve B85% of their time before being parocled if
committed for felonies listed in § 11212 (h) of the
Revitalization Act (the so-called "truth in sentencing"
requirement). Several conforming amendments will be
necessary t¢ ensure that the administration of the YRA,

including parole and expungement functions, continue
smoothly.

E. Community Corrections/Intermediate Punishments: The
Council should encourage the development,
implementation and use of alternative punishments to
incarceration in the appropriate cases. Many
jurisdictions, such as Minnesota, Connecticut .and North
Carclina have decreased unnecessary incarceration by
increasing their use of punishments which are
alternatives to incarceration--punishments such as
fines, day fines, day reporting centers, residential
and cut-patient drug treatment, community service
orders, electronic house arrest, intensive probation
and restitution. Thege alternative punishments save
money, reserve prison bed epace for serious violent
offenders, and encourage rehabilitation. Furthermore,
developing more local, community based alternative
punishments is preferable to sending all minor felony
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offenders unnecessarily tc federal and private prisons
in Conmecticut, Pennsylvania, West Virginia and
elsewhere, far from their families, loved ones,
ministers and attorneys. Studies show that offenders
are less likely to recidivate when they maintain clecse -
connections to family and clergy while being punished.
Numerous witnesses at our December 9 publlc hearing
spoke out in favor of a community corrections program.

F. Impact Study on Racial, Gender and Protected Groups:
The Revitalization Act requires that these
recommendations "will be neutral as te the race, sex,
marital status, ethnic origin, religious affiliaticn,

- national origin, creed, socic-economic status, and
sexual orientation of offenders." The most appropriate
way to comply with this®* mandate is to authorize a
racial, gender, etc. impact study of the various
proposals the Council considering for implementation.
Such a study is especially appropriate and necessary
given the large disparity in incarceration rates for
different racial groups in the District and the long
prieson sentences served by African-American and
Hlapanlc felony offenders.

G. Application for Reduction of Sentence: Current law
allows judges to reduce sentences in those rare cases
where an offender demonstrates extraocrdinary efforts at
rehabilitartion while incarcerated. The recommendations
do not include a eimilar provision for the new system.
‘This issue is particularly important since current
review by the Parcle Beoard is eliminated for most
felonies. The Council should also determine whether
further amendments to the medical and gerlatrlc release
statutes are necessary or approprlate
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"RE: . Buggested Technical Amendments

iﬂ'*i***i****.*f*iitttit*til*****f**ti*i**t*iit**i*ﬁ*tit****t*'****
I. ‘Medical & Geriatric Release
I propose that we modify the draft language as follows:

(a} Upon—a metien—Pby the Directoreof-the—Federal—Bureau-of
Privons,—the court may reduce the sentence of any perscn
convicted of a felony under the District of Columbia Code
committed on or after August 5, 2000 and gentenced to a
determinate term of sentence which ie not subject to parcle, and
may impose a term of supervision to follow release for any period
of time, based upon a finding that:

"{1}) [leave language from draft]

‘" {2) [leave language from draft]

[Add the following language:]

P{3) In determining eligibility for sentence reductien for
geriatric release, the court shall take inte conaideration the
factore listed in D.C. Code § 24-265{c).

" (b) The court shall make a determination whether to reduce
the sentence and grant medical or geriatric release expeditiously
upon receipt of an application and supporting documentation from
the Bureau of Prisons.

“{l) The Bureau of Prisonsg shall forward an application and
documentation in support of eligibility for release to the court
within 15 days. for medical releacse, and 30 days, for geriatric
release, upon receipt from an inmate, the inmate’sa
representative, or the court. The documentation shall include
include information concerning the inmate’s medical hlstory and
prognoais, institutional behavior and adjustment, and criminal
history. The documentation shall alsc state to the ceurt whether
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the inmate appears to be eligible for medical or geriatric
release under the terms specified in this subchapter.

"{(2) The inmate or the immate’s representative may apply
.directly to the court for a sentence reduction under this
section, and the court may, in ite discretion, forward the
application to the Bureau of Prisons for additional dccumentatzon
and a recommendatlon before making its zruling."®

DISCUSSION: This addltlonal langquage 18 necessary to
continue the existing procedure whereby the Department of
Corrections forwards all applications to the Parole Board with
supporting documentation within 15 days (medical release) or 30
days {(geriatric release). If the DOC believes the application is
without merit, it simply indicates as much in the report it
forwards to the Parole Board. The applications are not screenéd
and vetted within the DOC bureaucracy and with the United States
Attorney before submission (as the BOP does before submitted
motions for federal immates), and there is no geood reason to
engraft that bureaucracy here. Furthermore, the current code
language allowes inmates and their representative to submit .
applications directly to the Parole Board -- thus, that practice
is continued here, and the court can simply forward thcse
applications to BOP for additional information and their
recommendation before ruling.® Over the past four years, the
Parvle Bopard has received no more than 68 medical and geriatric
applications in any fiscal year,'so the Superier Court should not
have great concerns about being deluged with these applications.
(see attached chart.) The statute requires the Parole Board to
decide these applications in 15 days or 30 days, but this draft
simply requires that the court rule "expeditlously" rather than
within a specified tlme pericd.

IT. YQUTH REHABILITATION ACT (YRA) -

A. I recommend changing the draft amendment for D.C. Code
§ 24-804(a) as follows:

"{a) Except as provided by subsection (2), a youth offender
committed for aa—eééeﬁae—e%hef—%han a felony deperibed—in—§

- may be released conditionally
by the United States Parcle Commission under supervision whenever
appropriate.* ‘

* There has alsoc been much concern that the screening

procedure used by BOP ie much too bureaucratic and that it is
difficult and time-consuming for inmates to appeal when a BOP
representative declines to make a motion teo the court. (See
attached letters.) - :






DISCUSSION: The present draft could be read erronecusly to
prohibit early parole release of section (h) felony offenders who
committed offenses prior to 8/5/2000. The limitation in
subsection (¢) of the draft would ensure that post B/5/2000
section (h) offenders could not be released until they served BS%
of their gentence. ] A ,

B. I recommend rewriting completely the proposed draft -
amendment to D.C. Code § 24-805(a) as followse. I have
started with the existing code language and noted
additiens in bold: :

"*"{a) If the Director of the Department of Corrections, in
relation to misdemeancrs, or the Director of the Federal Bureau
of Prisone, in relation to feloniep, -HBireetexli) determines that
a committed youth offender will derive no further benefit from
the treatment pursuant to this chapter; the Director shall notify
the youth coffender of this determination in a written statement
that includes the following:"

[Subsections 805 (a} (1)-(3) and 805(b) would remain intact.]

DISCUSSION: The present draft completely changed .the
current Code procedure leading to a "no benefit” finding by a
Superlor Court judge. The present draft also deoes nect include a
provision for a "no benefit" finding to be made in felony cases.
Finally, the present draft eliminates the due process
requirements placed in the Code by the Council.

C. I recommend rewriting completely the proposed draft
- amendment to D.C. Code § 24-806 as follows. I have
started with the existing code language and noted
additions in bold:

"{a) Upon the unconditional discharge of a committed youth
offender before the expiration of the maximum sentence imposed,
the Biptriet—of Cotumbia Beard of Parele court, in relation to
misdemeanors, or the United Stateg Parole Commigsion, in relation
te felonies, shall: éutomatlcally set aside the conviction.

"{b) If the maximum sentence of a committed youth offender
expires before unconditional discharge, the Biekrict—of Columbia
Board-eof TParelte court, in relation to miasdemeanors, or the United
Btates Parcle Commiegeglon, in relation to felonlea, may, in its
digcretion, set aside the conviction.

"(g¢) If the committed youth offender is convicted of a
felony under tke District of Columbia Code committed on or after
August 5, 2000 and is serving a determinate sentence which is not
subject to parole, the United States Parcle Commission, in its
discretion, may eet aside the conviction upen the completion of
any committment and subsequent period of supervision.






"fe} {d) In any case in which the Biserieteof Celumbia
Beard-ef—Parete court or the United States Parcle Commission sets
~aside the conviction of a committed youth offender, the Beard
court or the United States Parole Commission shall issue to the
youth offender a certificate to that effect.

"4te (e} [Keep same language from current § 24-806(d),
simply renumber 1t as § 806(e).]

DISCUSSION:, This draft preserves the current way
convictions are set aside under the YRA. [Currently, the
Superior Court would monitor YRA misdemeanor parclees, and the
United States Parcle Commission would monitor YRA felony parolees
or supervised releasees.] There are currently some offenders who
are released on parole, and because of their positiwve adjustment
are then unceonditionally released from parcle supervision prior
to the expiration of their sentence; for these cffenders set
aside is automatic. See Current § 24-806(a). There are other
offenders who may still be committed or who may still be on
parole when their sentence expires; for these offenders set aside
is discretionary. See Current § 24-B06(b). We will have a new
class of YRA offenders who will serve determinate sentences
(without the chance for early parcle) and then serve periods of
supervised release; for these offenders, to keep things simple, I
have proposed that set aside is discretionary. See Proposed §
24-806(c) (above). Por those offenders placed on YRA probation,
the set aside process can simply stay the same. Seeg Current §
24-806(d) {(renumbered above as § 24-806(e}) .
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| FY 1992 FY 199] RN FY19sS FY 1996
PRE-RELEASE HEARINGS 4,521, 4,183 4,501 3,500 3,659
' PAROLE GRANTS 2,254 2,078 2412 1,021 1,858
REVOCATION HEARINGS 1,64 1,600 1,489 1,310 1,000
PAROLE REVOCATIONS 1,044 §15 971 848 - 561
YOUTH REHABILITATION ACT -
| 24-800() STUDIES 400 187 126 3% 261 ;
¢
REDUCTION IN MINIMUM - g
' SENTENCE REQUESTS 7 § 1 6 6 &
. . . {
| | ‘, 1
MEDICAL-GERIATRIC PAROLE R
: REQUESTS — ¥ 61 65 68
TOTAL PAROLE POPULATION 6,180 © 6,91 6,875 5,17 6,748 y
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DATE Apﬂl41997 -
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on Prison lssues
FROM: hDRAlmrcaatﬁPq:.ﬂaﬁasWuHrgGmp

‘ThemmBOPa:Tpas:aﬁtereleasemaddatedJamm7 1984):sove|1y
bureaucratic and needs immediste restruchging Often compassionate release
applications never make it beyond the first level of bureaucracy, approval by the

© wanden.

The Subcommittee's draft recommendation indudes some problemretic areas
induding:an application process that omits famity/significant others from initiating the
process, lack of spedfic timelimits, vague lanquage on discharge planning and
revocation if a prisoner’s health improves.  Finally, some of the language in the
recormmendation was adapted from the Amencan Bar Associgtion resolution on
Cormpassionate Rejease, Wssmudbemdudedasafwtrmq'adwmw@dm

- SQOIME (Tanner.

Ljstedbelawisarevhedrau:rrraﬂaﬁm:

1.a. The Councl requests that the President direct the Justice Departmert and the
Oirector, Federal Bureau of Prisons, to revise administrative and judiaal
standards of Cormpassionate Release for use in all federal and federally
funded fxisons.  In arder to apply, a prisoner, @ member of the prisoner’s

. fammily, a lawyer, a physician, a prson medical officer or any cther party
interested in the prisoner’s welfare or acting on his or her behalf
shall file an 2pplication with the appropriate administrative
agency. This application shall be acted upon within seven days by -
medical personnal, an administrative panel shall convene and
render a dedision within fourtean days. After a decision is reached the
panc! shall notify the applicart within fourteen days. |If the application
is denled the prisoner shall be able tp appeal and recaive a dedision within
fourteen days. The inftial discharge planning/case managerment process shall
begin when the apgdlication is fled  The discharge planning/case
process rrust be cormpleted within faurteen days after receipt of the medical
evaluation and must indude aTangerments in the following areas:medicaid, SSI,
medical care and hausing(to iInduds hospice or nursing home care). A
prisoner’s release may be revaleed for viclation of compassionate release termrs
and conditions. The Federal Bureay of Prisors shall maintain statistical and
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January 19, 1538 .

The Honorable Eric H. Holdar, Jr.
Deputy Attoerney General
U.S. Department of Justice

- Washington, D.C. 20530

Re: Status of the District of Columbia
"Truth-in-Senrtencing Commission®

Dear Mr. Holder::

We write with grave concern about the gtatus of the work of
the District of Celumbia Truth-In-Sentencing (TIS) Commiseien, in
particular, the mislabeled *minimalist” plan which has been
supported by some Commissioners. We are concerned because the
purportad “minimaliet” plan changes the operation of District-
sentencing law in numerous, significant ways while other plans
submitted to the Commission would not have such drastic effects.
We very much want to see this Commission reach an agreement which
can be forwarded to the Council, but we cannot support a plan
which 1) includee so many drastic, unnecessary changes to
District sentencing law and 2) includes no organized, '
comprehensive way to address the complex changes caused by the
‘minimalist" plan, 8¢ that the Council can take informed action,
if it wishes, to preserve the status queo or offset those changes
before they become effective on August 5, 2000.

First and foremcst, the record should be clear that the
proposed "minimalist" plan would change the operation of Digtrict
sentencing law in several ways that are unnecessary and that can
be avoided:

1. Life without parole: Currently, the Digtrict has life
without possibllity of parcle for certain offenses such
ae murder and sex offenses which were committed under
aggravated circumestances defined by the Council. The

‘minimalist plan would make every life cffense
(including nearly any felony committed while armed with
a weapon, whether a gun, a knife, a toy gun or a shoe)
eligible for life without parole.

2. Maximum length of pripon term before chance of release:
Currently, the District has a "maximum minimum" for
every offense, which is typically 1/3 of the maximum
sentence specified for that offense. The "maximum
minimum* is the maximum peried of time that a judge can
mandate that an offender stay in prison, after which
time the offender is released on supervision unless
certain aggravating circumstances about his background,
the offense or his prison record justify further

01/20/88 TUE 11:45 [TX/RX No 57911 @002
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incareceration. It is only when those aggravating
circumetances exist that the offender can be kept in
prisen up to the statutory maximum. The minimalist
plan writes the current maximum minimum sentences out
of the statute, which effectively triples the prison
time that an offender can be compelled to eserve at
sentencing -- a judge, in any case, for any reason,
could mandate that the offender stay in prison up teo
the statutory maximum in this plan..

. k) -
Total length of prison time added to supervigion time:
Current District law provides that the time spent in
prison, when added te the time ppent on parole
supervision, cannct exceed the maximum sentence
specified by statute. The minimalist plan deoes not
honor this limit. Indeed, federal officials are
proposing that in the new determinate sentencing
Bystem, time spent in prison, when added to the time
spent on gupervised release c¢can and should exceed the
statutory maximums specified by the Council. Thie
would result in potential sentences longer than the
EX1et1ng maximums . *

Youth Rehabilitation Act: The "minimalist" plan
fundamentally changee the operation of the YRA for most
felonies, even though the specific language of the
Revitalization Act does not appear to require this
change, and even though the Justice Department has not
shown that any other jurisdiction with & statute
similar to the YRA had to modify it to comply with
federal "truth-in-sentencing" requirements.

Application for Reduction of Segtemce; Current law
allows judges to reduce sentences in those rare cases
where an offender demeonstrates extraordinary efforts at
rehabilitation while incarcerated. The "minimalist
plan" abolishes this prov1a1on even though the
Revitalization does not require it.

Bsntancing guidelinea: We currently do not have
sentencing guidelines in the District. Because of the
changes in sentencing practice caused by the minimalist
plan, particularly the enormous expansion in the amount
of discretion given to judges at sentencing, nearly all
cbservers acknowledge that a rew, complicated system of
sentencing guidelinee {or some other "sentence
guidance" system) would have to be developed and
implemented to offget those changes.

01/20/98 TUE 11:45 [TX/RX NO 5791) [£003
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Plans were submltted by the Public Defender Serv1ce and
others which would make the amendments required by the . -
Revitalization Act without changing the operation of District
sentencing law in these significant ways. Unfortunately, those
plans have not been embraced by the required supermajority of
Commissioners. To be true to Home Rule, this Commiseion should
develop a plan which is truly "minimalist" and which does not
change the operation of District pentencing law in so many
important waye -- the Commission should net change the operation
of District sentencing law and then force the Counc;l to change
the law back in order to preserve the status quo.?

This point is critical becausze the changes imposed by
Congress and this Commissien could place the Council in the
almost impogsible position of having to respond with major
sentencing reform legislation within a two year deadline. If the
current "minimalist* plan is adopted, the Council would have to
have new laws in place and effective by August 5, 2000 (per the
Revitalization Act) to offset the changes listed above. Major
sentencing reform in every jurisdiction has taken years of
complicated data collection and study before implementation.
Indeed, right here in the District we know that the Law Revigion
Commission sBtudied the ecriminal justice system for several years
in the late 15703 before making any recommendationg, and that it
toock nearly three years for the Council to implement changes in
theft and white collar crimes in the early 1580s. Comprehensive
criminal law revision is a complicated, time conguming and
difficult process, particularly where, as here, intensive data
collection and analysis is needed. The Commission cannot igrnore
thie point, particularly if it passes a plan which would require
further Council action within a tightly prescrlbed deadline to
preserve a semblance of the status quo.

! PFurthermore., there is no need to change the District’'s
sentencing lawse to getl "tough on crime.” Justice Department
~etatiatics show that prison time served by vielent offenders in
the District is twice the national average, prison time served by
property, drug and weapons offenders is three times the naticnal
average, and the Distric¢rt’s incarceration rate is four times the
national average. ©Other studies show that 50% of the District’s
18-35 year old African-American males are embroiled in the
criminal justice system and that blackses in the Diatrlct are
incarcerated at 25 times the rate cf whites.
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Deputy Atrorney General Eric Holder
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The Congressionally-imposed mandates imposed by the
. Revitalization Act have placed all of us in a difficult position, -
and we should not make the situation any worse for the citizens
of the District of Columbia than necessary. We hope that this
letter helps to clarify our positiens on some of thesge issues so
that this Commigsien can reach consensus.

Very truly yours,

'Maréﬁret Quick
Chair
D.C. Board of Parcle

Tobed { W Bise

Robert L. Wilkins
‘Special Litigation Counsel
D.C. Public Defender Service

cc: Digtrict of Columbila TIS Commission Members

Members of the Council of the Disgstrict of Columbia
~ The Honorable Marion Barry '
The Honorable Eleanor Holmes Norton
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_The fbllowing ére'sﬁggeéted changes to the Youth Rghabilitation
-Act and the Medical and Geriatric Parole Act, submitted by the
D.C. Board of Parole. .

A BILL

IN THE COUNCIL OF THE DISTRICT'OF COLUMBIA

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,
. That this act may be cited as "Truth in Sentencing Adoption Act
‘of 1998". .

Sec. 3. Youth rehabilitation.

The Youth Rehabilitation Amendment Act of 1985, effective
December 7, 1985 {(D.C. Law 6-69; D.C. Code § 24-801 et. seq.), is
amended ags follows: ,

{a) Section 2(1) (D.C. Code § 24-801(1)) is amended to read
as follows: :

"{1) "Committed youth offender™ means an individual
committed pursuant to this act.".

-(b) Secﬁion 3 (D.C. Code § 24-802) is amended as follows:
(1} Subsection {(a) is amended to read as follows:

"({a) The Mayor shall provide facilities and personnel for
the treatment and rehabilitation of youth offenders convicted of
misdemeancr offenses under District of Columbia law and senternced
according tc subsection {(b) of this act. Youth offenders
convicted of felony offenses and sentenced to incarceration will
serve those sentences in facilities designated by the Federal
Bureau of Prisons.".

—a,

(2) Subsection (b) (1) is amended to read as follows:

"(b) (1) The Mayor shall periodically set aside and adapt
facilities for the treatment, care, education, vocational
training, rehabilitation, segregation, and protecticn of youth
offenders. sentenced for misdemeanor offenses.".

{c}) Sectiocn 4 (D.C. Code .§ 24-803) is amended as fecllows:






(1) Subsection ﬁa) is amended by adding a new paragraph
3a to read as follows S . ' :

"(3a) At any time after August 5, 2000, the District of
Columbia Offender Supervision, Defender, and Courts Services
Agency may revise and furnish to the court a youth offender
community service plan that may 1nclude the 1nformatlon listed in
subsection (3) of thlS section.". :

(2) Subsectlon (b) is amehded by inserting the phrase
"or incarceration" after the phrase "treatment and supervision".

{d) Section‘S_(D.C. Code § 24-804(a))} ié amended to read as
follows: ' :

"{a) The court may order, upon recommendation by the U.S.
Parole Commission ("Commission"), a reduction in the sentence
previously imposed under section 4(b) of this Act for committed
youth offenders who have been convicted of felonies described in
section 11212(h) of the National Capital Revitalization and Self-
Government Improvement Act of 1997.

"(b). The Commission may conditionally release committed
youth offender convicted of felonies other than those specified
in subsection {a) of this section whenever it determines it is-
appropriate.

*{c) The Commission may unconditionally discharge a
committed youth offender at the end of 1 year from the date of
. conditional release.

(e} BSection & (D.C. Code § 24-805) is amended by adding a
new subsection (c) to read as follows:

"{c) For youth offenders designated to the Bureau of
Prisons on or after August 5, 2000, the court shall make a
determination, upon motion from the Director, Bureau of Prisons,
whether a youth offender will derive no further benefit from
commitment pursuant to this act.". :

(£} Section 7 (D.C. Code § 24-806) is amended as follows:
(1) Subsection (a) is amended to read as follows:

"(a) Upon the unconditional discharge of a committed youth
offender before the expiration of the maximum sentence imposed,
the court shall automatically set agide the conviction and issue
to the youth offender a certificate to that effect.".

(2} Subsection (b) is amended by striking the phrase
"District of Columbia Board of Parole" and inserting the phrase
"United States Parole Commission" in its place.
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(3) Subsection (c) is amended to read as follows:

"{e¢) In any case in which the United States-Parole
Commission sets aside the conviction of a committed youth
of fender, the court shall. 1ssue to the youth offender a
.certificate to that effect.

"{g). Section B8 (D.C. Code § 24-807}) is amended to read as
follows: _ ' : ~

"{a) The Attorney General in consultation with the
Director of the District of Columbia Offender Supervision, - |
Defender, and Courts Services Agency may issue rules to implement
the provisions of this act, including the division of
responsibility among the federal Bureau of Prisons, the District
of Columbia Offender Supervision, Defender, and Courts Services
Agency, the United States Parole Commission, and the District of
Columbia Department of Corrections. :

‘" (b) These rules shall be issued in accordance with
relevant provisions of [specify which Administrative Procedures
Act to follow].

Sec. 4. Medical and Geriatric Release.

The Medical and Geriatric Parole Act of 1992, effective May 15,
1983 (D.C. Law 9-271; D.C. Code 24-261), is amended as follows:

{a) Section 3 is amended by inserting the phrase "or

release as provided by section 8a of the this act," after the
phrase "medical parocle".

(b} Section 6 is amended as follows:

{1) Subsection (a) is amended by adding a sentence at
the end Lo read as follows: ~

"The court shall make the determination in the case of a
person eligible for geriatric release .pursuant to section 8a."

(2) The lead-in language in subsection {c) is amended
to read as follows:

"In determlnlng ellglblllty for geriatric parole or release,
the Board, or in the case of a person released pursuant to
section 8a, the court, shall take into consideration the
following factors:".

(3} Subsection (d) is amended by striking the word

"release" and inserting the word "parole" in its place.

(4) A new subsection (e) is added to read as follows:

3






"(e) In the case of a person released pursuant to section
8a, the courts and the Bureau of Prisons shall act expeditiously
in making a determination.". -

{(c} Section 7 is amended as fcollows:

{1) Subsection (¢) is amended by inserting the phrase
"or release as provided by section 8a" following the phrase
"geriatric parole."

(2) Subsection (d) is amended by inserting the phrase
"or released as provided by section 8a" after the phrase "when a
person is released on medical or geriatric parole".

{(dYy A new section 8a is added to read as follows:

"Sec. 8a. Reduction of sentence for medical or geriatric
release. : Y -

"Upon a motion by the Director of the federal Bureau of
Prisons, the court may reduce the sentence of any person
convicted of a felony on or after August 5, 2000 and sentenced to
a determinate term of imprisonment which is not subject to parole
under section 3a of An Act To Establish a Board of Indeterminate
Sentences and Parole for the District of Columbia and to ‘
determine its function, and for other purposes, approved July 15,
1932 (47 Stat. 697; D.C. Code § 24-203 passim), and may impose a
term of supervision to follow release for any period of time,
based upon a finding that:

"(1) 'The inmate is permanently incapacitated or terminally
ill because of a medical condition which was not known to the
court at the time of sentencing, and the release of the inmate
under supervision is not incompatible with public safety; or

"(2) The inmate is 65 years old or older and has a chronic
infirmity, illness, or disease related to aging, and the rélease
of the inmate under supervision is not incompatible with the
public safety.".






Section-by-Section Analysis

Section 3. Youth Rehabilitation’

" Subsection (a)

This change in the definition of a "committed youth offender" is
identical to the Justice Department draft.

Subsection (b)

This is the same as in the Justice. Department draft, except that
it clarifies that facilities that the Mayor provides for
misdemeanants shall be for those persons sentenced to a term of
incarceration. The Justice version may lead one to believe that
all misdemeanants must be placed in D.C. facilities, leaving out
other sentencing options, such as probation, which are actually
more common that incarceration. '

" Subsection (c)

This Justice Department draft basically repeals the requirement
that the Mayor develop a community service plan. Since this plan
was supposed to have been completed in 1990, it serves no purpose
to repeal this provision. It is recommended that the Director of
the Offender Services Agency simply be given the power to revise
the plan.

Subsection (d)

This differs from the Justice draft in that it contains a
provision for the court to reduce the sentences of subsection (h)
felons, upon recommendation by the United States Parole
Commission, so that they would be eligible for release prior to
serving 85 percent of their time.

Subsection (e) .
Under this proposed amendment, current provisions regarding a "no
further benefits" ruling and prisoner’'s appeal rights will remain
intact. Since this section refers only to persons who are
incarcerated in District of Columbia facilities, it will
necessarily only apply to misdemeanants once all ocur felons are
transferred to federal prison.

The Justice Department draft did not provide a provision for a
"no further benefits" ruling for persons incarcerated in federal






prison on the theory that it only applied to treatment. 'Howevgr,
a "no further benefits" ruling applies to all benefits, including
the right to early release and conviction set-aside.

Therefore, I recommend that some provision for a "no further
benefit" flndlng be incorporated for youth offenders in federal
prison. Under the old federal Youth Act, this determination was
made by the court. Therefore, this amendment provides for a
court determination of whether a youth offender will "derive no
further benefit" for those persons in federal custody.

Subsection (f)

The Justice draft makes it discretionary whether a youth offender
will get an expungement after they are unconditicnally discharge
from parole or release.. This is a change from current law which
states that a youth offender is automatically entitled to a
conviction set aside after they are unconditionally discharged.
There are ex post facto concerns here. A person sentenced under
our current youth act will still be entitled to the benefits of
that act, even after August 5, 2000 and after they are
transferred to federal custody. Therefore, I recommend that
these provisions remain mandatory. To get around the Supremacy
clause problems, it is proposed that the courts grant the
expungement and issue the certificate.

vSubsection {g}

This provision is very similar to the Justice Department draft,
except that the United States Parole Commission is added to the
list of agencies that will be coordinating actions and it is
required that the rules be adopted in accordance with the D.C. or
federal Administrative Procedures Act.

Section 4. Medical and Geriatric Release

Subsection {a)

This section amends § 24-263, which states that conditions that
existed at the time of sentencing shall not be the basis for
geriatric or medical parole, to include medical release pursuant
to a reduction of sentence.

-

Subsection (b)

This section provides that the court shall use the factors listed
in the current code in deciding whether to reduce an offender’s

" sentence for geriatric release. Please note that the current
provisions for medical and geriatric release remain intact, since
persons will be eligible under current law for many years to

2






come.

Subsection (c)

This clarifies that persons whose sentences are reduced under
medical and geriatric release are eligible for public assistance.

Subsection (d)

This is identical to the Justiée Department draft.
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POST RELEASE ARREST EXPERIENCES OF FEDERAL
" PRISONERS: A SIX-YEAR FOLLOW-UP

PeTER B. HOFFMAN

-
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United States Parole Commission

BARBARA STONE-MEIERHOEFER

Research Analyst
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ABSTRACT

The likelihood of further criminal conduct is important
in allocation decisions for parole supervision resources. In
this article, the relationship beiween arrest-free time after
release (alone and in combination with other variables} and
the probability of subsequent arrest is examined for a rela-
tively large random sample of released federal prisoners
{N=] 8065). A six-year follow-up period is made possible by

" the use of "‘rap sheet’ records provided by the Federal Bu-
reau of Investigation.

Knowledge of this relationship may be used 1o provide
empirical guidance for decisions about the intensity andlor
duration of supervision; and a method for the practical appli-
cation of this knowledge in case decision-making is illustrated.

©1979 Pergamon Press Ltd.






PETER B. HOFFMAN and BARBARA STONE-MEIERHOEFER

Parolees and mandatory releasees! under the jurisdiction of the United States Parole
Commission (formerly the U.S. Board of Parole) are supervised by United States Proba-
tion Officers, who are assigned to each féderal judicial district. A parolee or mandatory
releasee must abide by a standard list of supervision conditions that includes a require-
ment that 2 written report be filed monthly and that the parolee report in person at such
times as the probation officer may direct. In addition, special conditions of supervision,
such as participation in a drug or alcohol abuse program or attendance at a mental health
outpatient clinic, may be imposed.?

Recent legislation® requires that the Parole Comm:ssnon review the status of each
federal parolee and mandatory releasee after two years of continuous supervision, and at
least annually thereafier, to determine the ‘‘need”™ for continued supervision. If further
supervision is not found warranted, an absolute discharge may be granted, thereby
terminating the jurisdiction: of the Commission. After five years of continuous supervi-
sion, the law provides that the Commission shall terminate junsdiction unless, after 2
hearing, it makes an affirmative determination that supervision should not be terminated
because there is a ‘'likelihood™ that the releasee will engage in conduct violating any
criminal law. Previously, legislative authorization for an absolute discharge from super-
vision before the normal expiration of sentence had existed only for those sentenced as
youthful offenders.® For other cases, administrative reguiations had provided only that a
parclee or mandatory releasee might be discharged from active supervision (i.e., no
further reporting requirements).* Such people were still subject to the condition that they
-not violate the law, and they could be reimprisoned or reinstated to supervision if a new
offense came to the attention of the paroie board within the maximum term.

To assist the Parole Commission in making determinations about termination of
junisdiction, U.S. Probation Officers are instructed to submit a report annually for each
releasee under supervision.* The report form used? requests information relating to the
frequency of personal reporting, conduct and response to supervision, and the incidence
of any arrest or conviction during the period covered by the report. A space for a
specific recommendation by the probation officer for termination of jurisdiction is also
provided. Annual supervision reports are submitted in addition to any reports of specific
violations of the conditions of release that may have been submitted at any time during
the period.

Clearly important both to decisions on termination of Junsdlcuon and to determina-
tions about the allocation of supervision resources (regardless of whether supervision is
defined as guidance, suppont, or surveillance)} is an assessment of the likelihood of further
criminal conduct. The purpose of this research is to examine the relationship between time
(arrest free) after relcase, alone and in combination with other vanables, and the probabil-
ity of subsequent unfavorable outcome. To accomplish this, follow-up information for a
six-year period after release was obtained through the cooperation of the Federal Bureau
of Investigation for a sample of approximately 1,800 federal prisoners.

PREVIOUS RESEARCH

Common in correctional circles is the postulate that it is the first year after release
from prison that is the most critical. According to this postulate, if a releasee manages to
survive this penod without "‘difficulty,’’ the chances of subsequent favorable outcome
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Post Rcicue Arrest Experiences of Federal Prisoners; A Six-Year Follow-Up

are much enhanced. Often cited in supporf of this iheory is the President's Commission
Task Force Report: Corrections, which—after presenting statistics from the State of
Washington parole system-—concludes:

The pattern of violation which is shown is common to all jurisdictions. Violations on
parole tend to occur relatively soon after reiease from an institution, nearly half of them
within the first six months afier offenders are released, and over 60 percent within the
first year. (President’s Commission, 1967)

Berecochea, Himelson, and Miller (1972), however, have pointed out what may be a8
substantial weakness in the statistical logic used to support the above postulate. To be
meaningful, the probability of unfavorable outcome during any given period must be
calculated on the basis of the number of individuals ar risk at the beginning of the period.
Therefore, a statement that the majority of parole violations occur during the first year
after release does not necessarily mean that those who complete the first year of supervi-
sion are less likely to '‘violate’ during the next year. For example, Table | (Jefferson)
displays the parole violation rate over time for a hypothetical state system. Although it
appears that a majority of violations occur during the first year, the violation rate of
those remaining ar risk is actually relatively tonstant for each of the four six-month
periods. That is, the viclation rate during the first six months is 20 percent of those
released; it is also approximately 20 percent of those surviving (remaining at risk) in each
of the three subsequent periods. Even more misleading are the conclusions that might be
drawn from 2 quick reading of the data presented in Table | (Madison). In this hypotheti-
cal system, many parolees reach the end of their sentences within the first two years
after release. Thus, although nearly 80 percent of the total number of parole violations
occur during the first year, the violation rate of those actually ar risk also remains
relatively constant during the four six-month periods.

Evidence presented by two well-designed empirical studies, each using a relatively
large sample and a long follow-up period, does not support the theory that the first year
after release is the most critical. Gottfredson and Ballard {1965) examined follow-up

information for a random sample of California parolees (N=1,810)* released in 1956 using

an cight-year exposure period for each case. Defining unfavorable outcome as **any new
conviction resulting in a sentence of 60 days or more, retum to prison as a parole
violator, or outstanding absconder warrant,” a rate of unfavorable outcome of 25 per-
cent is reported for the first year. Of those remaining at risk, the percentage with
unfavorable outcome in the second year (24%) is almost identical. After the second year,
it appears that the percentage of those at risk who sustain unfavorable outcomes in each
successive year does decrease. The dashed line in Figure | displays these {indings.
Kitchener, Schmidt, and Glaser (1977) used *‘any new conviction for a felony or felony-
like offense or retum as a parole violator'' as the definition of unfavorable outcome in an

examination of a sample of federal prisoners (N=936) also released in 1956, All three

major forms of release used in the federal system (parole, mandatory release, expiration
of sentence) were included.® Through the use of FBI “‘rap sheet™ data, an eighteen-year
follow-up period for each case was obtained. Curicusly, the percentage of unfavorable
outcomes of those at risk reported during the second year (22.8%) is actually higher than
during the first year (14.5%). Otherwise, their findings (the solid line in Figure 1) appear
generally consistent with those of the Gottfredson and Ballard study,

Results that at first glance appear quite different have been published by Bennett
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. TABLE 1

HYPOTHETICAL PAROLE VIOLATION RATES

: ‘ . % of Parole
Six-month . -~ Number . Parole Violators "% of Total Violators of
Period - At Risk® ‘During Period Violators® ~ Those at Risk*

State of Jefferson: Two- Year Follow-up
Ist 1000 200 33.9 20.0
2nd 800 160 271 20.0
3 640 130 22.0 20.%
4th 510 100 17.0 19.6
State of Madison: Two-Year Follow-up
Ist 1000 200 “a 20.0
2nd 7504 150 ’ 333 20.0
nd 300 60 13.3 20.0
4th 200 40 8.9 ) .0

% At beginning of period. '
*Number of violators during period divided by tow) parole violations. .
¢ Number of violators during period divided by cases a1 risk at beginning of period.

Persons discharged from supervision are noted below:

¢ 50 persons discharged by completion of sentence during preceding period.
300 persons discharged by completion of sentence during preceding period.
' 40 persons discharged by completion of sentence during preceding period.

and Ziegler (1975), who used Uniform Parole Reports’® data to obtain a two-year follow-
up on a '‘nationwide sample’* of men paroled in 1968 and 1970 (N=108,231), and three-
year follow-up on a similar sample paroled in 1969 (N=33,499). They reported that of the
approximately 54,400 cases in the first sample that were “'difficulty free’’ and still on

‘parole after one year, only 12.6 percent sustained unfavorable outcomes {a new sentence
- of 60 days or more or return to prison as a ‘parole violator) during the second year. Of

the approximately 16,550 cases in the sécond sample who were difficulty free and still on
paroie after one year, only 16.1 percent experienced unfavorable outcome during the
next two years (results.for the two years are not reported separately). Unfortunately,
there are several substantial methodological weaknesses in this study. First, the follow-
up period selected was not applied equally to each individual in the sample. That is,
follow-up terminated when a sample case was discharged from parole regardless of
whether or not the two- (or three-) year period had been completed. For example, if the
parole of a sample case was terminated (by end of sentence) in the fourteenth month,
any unfavorable outcome after the fourteenth month would have not been counted.
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 Consequently, the figures reported are not on the basis of cases at risk and, thus, are
subject to the bias discussed in relation to Table | (Madison).!! Second, since the sample
contains only parolees, an unknown (but probably substantial) bias towards overrepre-
sentation of better-risk cases is likely.!* Thind, it is not clear how cases with charges
pending at the end of the follow-up period were coded. If, as it appears, cases with
pending charges were coded as having favorable outcomes, an additional positive bias
may be present. Thus, any conclusion that a one-year parole period is **sufficient” does
not, in our opinion, appear warranted on the basis of the data presented by these writers.

Approaching this issue from a slightly different perspective, Jaman, Bennett, and
Berscochea (1974) examined subsequent outcome for two samples (N; =341, Ny=413) of
California parolees granted discretionary early discharge from parole between July and
October 1971. Both samples had been arrest free for the first year of supervision,
although the mean total time under supervision differed (13 months versus 25 months).!?
During the year subsequent to discharge, the rates of new arrest (27.3% and 25.9%%) and
new commitment of 90 days or more (13.3% and 16.7%) for.the two samples were
similar. Therefore, no significant increase in favorable cutcome was noted for the group
that averaged an additional yecar under supervision. However, both samples were re-
stricted to discretionary discharges from patole supervision and, thus, the generalizabil-
ity of this study is limited. '

TaBLE 2

SAMPLE CHARACTERISTICS
THE PRESENT STUDY

Sample - ' % of
Characteristics N Sample

Commitrmen: Offense

‘Willful Homicide (9).
Forcible Rape (6),

Kidnapping (8) : 23 ) 1.1
Robbery . 106 5.9
Aggravated Assault 25 . 1.4
Burglary 55 _ : 3o
Theft or Larceny s

(except vehicle) - 191 10.6
Vehicle Theft 578. : 32.0
Forgery, Fraud, Larceny

by Check : 168 : 9.3

_ Other Fraud 64 . 35
Ajcohol Law Violation 102 5.6
Heroin Drug Law Violation 185 : 10.2
Marijuana Law Violation 76 4.2
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TABLE 2 (continued)

Other Drug Lan’ Violation

, 32 1.8

Counterfeiting ‘ . o 0 - ’ 2.8
Selective Service Law _ '
~ Violation I : B4 : 4.7
All Others IR . 67 17
Previous Conw'r_::ion:

None = = 274 ‘ 15.2
1 _ _ 2% 14.2
2 - 222 123
3 o , 196 10.8
4 or more B58 : 47.5
Previous Incarcerations _

None 566 13
1 : 299 16.6
r 211 11.7
3 179 . 9.9
4 or more ssi ' 30.5
_Type of Commitment

New Court Commitment TR ' 76.5
Probation Violator 102 53
Parole or Mandatory Release

Violator 322 17.8

PRESENT STUDY

Sample Selection and Description

From the population of all federal prisoners with maximum sentences of more than a
year and a day who were released 10 the community during the first six months of 1970,
a 50 percent sample was selected (N=1,806).'¢ All three major forms of release (parole,
mandatory release, and expiration of sentence) were included.!® The sample was drawn
by including all cases whose prison identification (register) numbers ended in selected
digits (e.g.. selecting all cases with register numbers ending in odd digits provides a 50%
sample).!* As prison identification numbers are assigned sequentially on admission, this
procedure is assumed to produce a reasonable approximation of random selection. For
each sample case, an information sheet containing over sixty items relating to offense,
sentence structure, criminal record, and other offender background characteristics had
previously been coded by the research staff.!” Table 2 provides information about the
commitment offense, type of commitment, number of previous convictions, and number
of previous commitments for the cases included in this sample.

\
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Data Collection

Follow-up information for this study was provided through the cooperation of the
Federal Bureau of Investigation. As noted, a six-year follow-up period for each sample
case was selected, coded from month of release {e.g:, for an individual released in March
1970, the follow-up period extended through March 1976).!* To obtain the follow-up
data, the .names, FBI numbers, and dates of birth of all sample cases were first run
through the FBI's Computerized Criminal History (CCH} system, which provides a
computer prinlout equivalent to an FBI record of arrest (*'rap sheet™).!* For those cases
not located in the CCH system, manua.lly pulied rap sheets were obuuned from the FBI's
Identification Division.?®

Follow-up information was coded on a data sheet adopted after a pretest Itisto be
noted that coding of rap sheet information for follow-up purposes is a rather formidable
task. Abbreviations used for offenses and dispositions vary with state and local jurisdic-
tions. There may be multiple offenses listed per arrest, or several arrests may be satis-
fied by a single disposition. Detailed coding instructions®! and use of an FBI booklet of
standard arvest abbreviations (Federal Bureau of Investigation, undated)** helped to
resolve most, but not all, of the problems encountered. One particulary troublesome ~
problem concerned multiple arrest entries close int time (e.g., on consecutive days)—
sometimes by the same police agency, sometimes by different jurisdictions, sometimes
for identical charges, sometimes for different charges. In a few cases it was simply
impossible to tell whether the subject had been arrested for only one offense and the
muitiple entries represented different stages in processing, whether the subject had been
amrested in one junsdiction on behalf of another, whether the subject was wanted in
more than one jurisdiction for different offenses, or whether the subject was simply very
active and unlucky (or inept). To assess our ability to implement the coding procedures
reliably, a five-percent, randomly drawn subsample was recoded by a different coder.
For the three variables most pertinent to this research (presence or absence of new
arrest or parole violation, year of first new arrest, and most serious arrest), a measure of
reliability (percentage of cases coded identically) was calculated. The agreement found
(100%, 94%, and 88%, respectively) was considered quite adequate for purposes of this
research. ¥

It is realized lhal use of FBI records has certain limitations. For example, some

_police agencies may not regularly report all arrests to the FBI.?¢ Probably the greatest

weakness of FBI rap sheet data, however, is. missing dispositional information (i.c.,
dismissals, convictions, sentences). Fortunately, this latter limitation does not affect the
present study due to the choice of ar arrest criterion, which will be discussed below, On
the positive side, a major advantage in using rap sheet information (as opposed to parole
file data) is that a consistent six-year follow-up period can be used for each case,
regardless of whether the releasee was under parole (or mandatory release) supervision
for all, some, or none of the follow-up period. ‘
Although a number of potential outcome measures {arrest, conviction, commitment)
were coded, the criterion selected for our analysis requires only arrest data. The follow-
ing definitions were established: favorable outcome (no arrest}-no criminal arrest,** no
parole violation warrant, and did not die while committing a criminal act; unfavorable
outcome (arrest)}-any one of more of the above pegative indicators during the follow-up
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TABLE 3

PoST-RELEASE QUTCOME
(Six-Year Follow-up; N= {,806}

N %
A. ARRESTS

No Difficulty (No new .

arrest or parole or _ ‘ . -

mandatory release warrant) . 677 37.5
Criminal Arrests )

1 ' ' 382 ‘ 19.5

2 ' _ 279 15.5

3 ’ ‘ ) X 155 8.6

4 .o ‘ ‘ 107 59

5 or more ) : I 2 10.9

- Parole or Mandatory Release . : -
Warrant [ssued : 249 13.8
B. DISPOSITIONS

New Criminal Conviction 751 41.6
New Commitment of

60 Days or More 608 33.6
New Commitment of '

60 Days or More,

or Parole or Mandatory

Release Violation . R

Warrant Issued 736 40.8
New (prison} Commitment o

in Excess of One Year 497 : 27.5

NOTE: The above data do not infer a ume sequence as 1o whether a new arTest or conviction preceded a parcle
violation or vice versa. Moreover, the number of parole violations should not be taken as representing
the favorable or unfavorable oulcome rate of parciees of mandatory releasees ag pot all offenders were
released with supervision, md noi all those relessed with supervision had a supervision period for the
full § years,

period. This is a somewhat more conservative definition of favorable outcome than used
by either the Kitchener, Schmidt, and Glaser (1977) or Gottfredson and Baliard (1965)
study. It is our belief, however, that for the consideration of policy decisions relating to
supervision intensity or termination of supervxslon an arrest criterion provides an appro-
priate measure.**
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" TABLE 4

MoST SERIOUS ARREST DURING SIX-YEAR FoLLow-up
(Crude Seriousness Index)

Offense N %

Never Arrested 716 39.7
Homicide (01) k1] 1.7
Kidnapping (02) - _ 9 0.5
Forcible Rape (03) 31 1.7
Other Sex Offenses (04) . 21 1.2
Robbery (05) o 134 7.4
Assault (06) _ 154 8.5
Burglary (0O7) - 191 10.6
Theft or Larceny (08) . 179 9.9
Vehicle Theft (09} " 73 4.0
Forgery or Fraud (10) 75 4.2
" Heroin (12) 40 . - 2.2

Drugs (Unspecified or
other than heroin or

marijuana} (13) 47 ‘ 2.6
Marijjuana (i4) 23 1.3
Weapons (15) 22 1.2
All Other Offenses (16) o 61 34

FINDINGS AND DISCUSSION

By the end of the six-year follow-up peniod, 1,129 cases (62.5% of the sampie) had
been arrested at least once, either for a criminal charge or parole violation.*” In 738
cases (40.%% of the sample), more than one criminal arrest was recorded. Overall, more
than 2,788 separate cnminal arrests were noted.?® QObviously, the risk of rearrest for
released federal prisoners is quite substantial. Convictions on criminal charges were
recorded for 75] cases (41.6% of the sample). For 40.8 percent of the sampie (736 cases)
a new commitment of 60 days or more or returt: to prison as a parole violator was noted.
In 497 cases (27.5% of the sample) a new prison commitment was sustained. Table 3

 indicates arrests, convictions, commitments, and parole violations, As noted earlier, FBI

rap sheet records frequently lacked dispositional information. For at least 1,319 arrests,
involving 714 individuals (39.5% of the entire sample), a pending or missing disposition
was listed.??

- Table 4 displays the most serious arrest oﬁ"cnse recorded for each releasec during
the follow-up peried. In cases of more than one arrest, or an arrest with more than one
charge, the offense with the lowest code number was considered the most serious. It is
acknowledged that this seriousness index is relatively crude. That is, while it may be
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safe to say that the average homicide (01) is more serious than the average vehicie theft
(09), there are certain rap sheet offenses (e.g.. assault, theft, and heroin offenses) for
~ which within-category variations in gravity can be extremely wide (for example, an
assault may represent anything from a minor fracas to attempted murder).and may likely
exceed between-category differences. Also, it is recognized that a police charge at arrest
may in some cases bear little relationship to the actual offense committed.?® Given the

- minimal specificity provided by the rap sheet, any attempt to develop a finer index of

offense gravity was deemed unwarranted. Nevertheless, it is believed that the informa-
tion shown provides a useful picture of the most serious a]]egauons made against re-
leased federal prisoners during the follow-up period.

We tum now to an examination of the association between time elapsed after re- .
lease without arrest and the likelihood of arrest in a subsequent period. The solid line in
Figure 2 displays the proportion of persons af risk {(arrest free) at the beginning of each
year who sustain an arrest during the year.? It may readily be seen that the rate of arrest
for the sample as & whole is highest during the first year (32.29%).** However, this does
not imply that those who complete the first year without arrest will necessarily continue
arrest free. While the arrest rate in the second year (21.6%) is lower, it is still substan-
tial. The rate of arrest continues to decline in the third (13.8%) and fourth (7.4%) years.
Thereafter, it appears relatively stable (5.9% ih the fifth and 6.3% in the sixth year). Data
using the same criterion measure is available for a similar, although somewhat smaller,
sample (N=1,138) of federal prisoners released in 1971 using a three-year follow-up
period (Hoffman, Stone-Meierhoefer, and Beck, 1977). The dashed line in Figure 2
displays this data. During the first year after release, the rates of arrest for the two
samples are for all pmctical purposes identical. During the second and third years, the
1971 cases appear to expenence arrest at a slightly lower rate; nevertheless, the slopes
of the lines appear quite similar.

" Next, we wished to ascertain whether the relationship being shown was uniform
throughout the sample or whether it varied when certain background characteristics
were taken into account. Therefore, the sample was subdivided into four *‘risk’* groups
according 10 an actuarial device (termed a salient factor score) developed for use by the
Parole Commission as an aid in parole selection?? (see Appendix I). Figure 3 presents the
reiationships found when the 1970 samplie is subdivided in this manner. It is clear that
during the first three years, knowledge of salient factor score adds to our ability to
estimat? the likelihood of arrest in each year. As would be expected, during the first year
there is a considerable difference in the rate of arrest among the four risk groups. During
the second and third years, differing rates of arrest among the very good, good, and fair
risk groups remain, while the distinction between/the fair and poor risk groups disap-
pears. For the fourth, fifth, and sixth year, the rate of arrest of those at risk appears
similar for all except the very good risk cases, which continue to experience a slightly
lower arrest rate. Another way of looking at this is that the very good risk group begins
with a relatively low arrest rate that diminishes only slightly over time. Those in the
poorer risk groups begin with relatively higher arrest rates, but, as titme goes on, the
arrest rates for the survivors begin to more closely resemble those of the better risk
groups until, after three years, the rates of arrest of those at risk in all groups are
relatively similar.

Finally, we wished to examine a hypothc51s that those who are arrested for the first
time Jate in the follow-up period tend to be arrested for less senous offenses than those
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FIGURE 2

PERCENTAGE WITH DIFFICULTY (OF CASES AT RISKX) BY YEAR AFTER RELEASE

&0 o———-o = 1970 Sampie (N= | 806)
i . k=== = 1971 Sample (N=1.134)
304
204
10+
0
T L LB T L L
First Second Third Fourth - Fifth Sixth

YEAR AFTER RELEASE

NOTE: Number at risk at the beginning of each year (first. second. elc.)
1970: 1.K06: 1.224%; 957°~; K24*: 763: 717. . ’
1971 1.134; 767 637. ‘

*One person who died during the previous year is exchuded.

**Two people who died during the previous year are excluded.
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' FIGURE 3

: Pzncsunc.s WITH DIFFICULTY BY SALIENT FACTOR SCORE AND YEAR AFTER RELEASE

e—————e = Poor Risk (Salient Factor Score=0-3)

504
¥— —— — <X = Fair Risk (Szlient Factor Score=4-5)
. ©—— ——0 = Good Risk (Sulient Factor Score=6-K)
s 404 ' .
> 7 fy—————84 = Very Good Risk {Salient Factor Score=9-11)
s 4 X ‘
4 -
y
5 301
z .
e i .
3 .
w ) \
¢ 20-
£ .
g
=
&
10 4 _
T 0
\n\___'._\_&__/_ —
0 13 . ) | T L 1
First Second Third Fourth Fifth Sixth
YEAR AFTER RELEASE
‘ - 9% with Difficulty
Risk Number at Risk (% with Difficulty) By Year by End of
Category . First Second Thid  Fourth Fifth Sixth Follow-up Pericd
Poor $32 0 26k "4 150 138 126
C(49.4) R {185 100 6.7 (10.3) T84
Fair 472 300 .218* 169 156 136*
, (36.4) (28.0) 121.4) on {12.2) 8.8} 7.3
Good &3 M6 29 259° 236 226
(24.2) (9.n (12.2) 1.9 (4.2) %.2) - 359
Very
Good k1) 290 262 146 236 9
9.1) 9N 6.1 {4.1) (3.0) 2.6} 30.1

*One person who died during the previous year is excluded,
**Of cunes &l risk.
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arrested earlier. Mannheim and Wilkins (1955), in their study of institutions for English
youths (Borstals), reported that insofar as offense seriousness was measured.by the
severity of the sanction imposed, those who committed offenses early in the follow-up
period tended to commit more serious (more heavily punished) offenses. However, use
of the severity of the sanction imposed as a measure of the seriousness of the offense has
an important methodological limitation. That is, the recency of last release from confine-
ment may itself be a powerful factor in sentencing dispositions (i.e., those who recidi-
vate early may be treated more harshly than those who appear to have abstained from
criminal activity for a longer period, even though the offense may be the same).

For our test of this hypothesis, the seriousness of the first arrest by year of first
arrest was tabuiated (Figure 4) using the first seven categories of offenses (i.e., catego-
ries 8 through 16 were collapsed as it is believed that the among-category seriousness

~ distinctions are overly tenuous). Those arrested during the first year do not appear to

have significantly more serious first arrests than those arrested in later years.

There is, however, another way of observing this phenomenon. If we examine the
most serious arrest (during the entire follow-up perniod) by year of first arrest (Figure 5),
we find that those arrested in the first year do appear more likely to be arrested for
serious offenses than those first arrested later .on (e.g., 60.7% of those arrested during
the first year sustained an arrest during the follow-up period for burglary or an offense
rated as more serious, compared with 46.4% of those first arrested in the second or later

“years). The difference between any of the remaining years is not statistically significant.

It appears that this is due to the overall greater average number of arrests sustained
during the follow-up period by those arrested in the first year.?* When the number of
arrests is held constant, the relationship between the year of first arrest and most senous
arrest disappears.?®

IMPLICATIONS

Data presented to this point should leave no doubt that, as a group, federal pris-
oners reieased in 1970 show a rather Righ likelihood of sustaining a new arrest within a
six-year foliow-up period. It is also clear that the likelihood of a new arrest during a
given year is related both to the salient factor score and the year after release.

Assuming that a parole agency wished to use this type of information in establishing
standards or guidelines for the differential allocation of supervision resources, a matrix
such as shown in Table $ might be formulated. This matrix, derived from Figure 3,
divides the sample into three groups, based on salient factor score and year (arrest free)
after release. Group A contains cases with an estimated amrest likelihood in excess of 25
percent for that particular year. Group B contains cases with ap estimated arrest likeli-
hood in excess of 12.5 percent but not more than 25 percént. Group C includes cases
with an arrest likelihood of 12.5 percent or less. For each group, a category of supervi-
sion intensity (e.g., maximum, medium, minimum) could be assigned.?* This supervision
category would be the normal or customary supervision leve] designated for that particu-
lar group of cases. Exceptions to the classification scheme would fall in two general
types. First, assignment to a different level of supervision would be authorized on Y
case-by-case basis to accommodate factors not included in the general policy. For ex-
ample, a parolee working on an offshore drilling rig might be assigned to less intense
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" FIGURE 4

OFFENSE FOR WHICK SUBJECT Was FIRST ARRESTED BY YEAR OF FIRST ARREST
: ' {Cumulative Percentages) :

lm 7 e———— « First Arrested During Year 1 (N= 524}
. &~ — - -4 = First Arresied During Year 2 {(n=265)
go{ ¥——== First Arrested During Year 3 (N=139)
&— ~——¢ = First Arrested During Years 4. 5, or 6 (N=162)
80 -
_ 70 - Kolmogorov-Smirnov x? values
Yeur !
60 v. Year 2. 1.2(n.s.)
v. Year 3: 0.6 (n.s)
v. Years 4. 5. and 6: 0.1 (n.s.)
50 4
Yeur 2
v. Year 3: 0.3 (n.s)
40 - v. Years 4. 5. and 6: 0.2 (n.5.)
Yeur d
30+ v. Years 4. §. and 6: 0.0 (n.s.) /
20 -
104
0

o
)
oo
+

L] T T
1 2 -3 4 5

OFFeENSE CoDE
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FIGURE §

BY YEAR OF FIRST ARREST (Cumulative Percentages)

&——— = First Arrested During Year | (N=524)
® -~ =~ —g = First Arrested During Year 2 (N=265}
¥————=« = First Arrested During Year 3 (N=]39)

o—%—- -~ = First Arrested During Yeurs 4. 5. or 6 {(N=162)

Kolmogorov-Smimov x¢ values _

Year | .
v. Year 2: 14.8(p < 0.001)
v. Year 3: 17.4(p < 0.001)
v, Years 4, 5, and 6: 14.5(p < 0.001)

Year? ;
v. Year }: 2.2 {n.s.)
v. Years 4, 5, and 6: 3.0 (n.s.)

Year 3
v. Years 4, §, and 6: 0.0! (n.s.) 7

R WHICH SUBJECT WAS ARRESTED,”

~

w

. .
w
=)

OFFENSE CODE

* During entire follow-up period.
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TABLE 5§

SAMPLE SUPERVISION MATRIX

YEAR AFTER l&mss

‘First Second Third . Fourth Fifth Sixth
Poor Risk MAX (A) MAX{A) MED(B) MIN(@© MIN © MIN(©
(SFS*=0-3) 49.4 31.0 18.5 100 0 .67 10.3
Fair Risk MAX (A)  MAX(A). MED(B) MIN(O MIN@©) MIN@©O
(SFS=4-9) 64 280 21.4 7. 122 8.8
Good Risk MED(B) MED(B) MIN(C) MIN(C MIN MIN©O
(SFS=6-8) 24.2 1.1 12.2 8.8 4.2 6.2
Very Good Risk MIN (C) . MIN (C) MIN(C) MIN@© MIN(Q) MIN@©O
(SFS=9-11) 9.1 .93 6.1 .41 30 2.6

NOTE: 'Du: pumber noted af the bottom of each ced represents the percentage of those at risk sustaining an
arrest during the year.
GROUP A = MAX (Maximum ;upervmon suggested)
GROUP B = MED (Medium supervision suggested)
GROUP C = MIN (Mml.mum supervision suggested)
* Salient factor score

supervision than normally indicated, while a parolee experiencing a period of intense
emotional stress might logically be assigned more intense supervision. For management
and quality control purposes, the probation officer assigned to the case could be required
to articulate the reasons for this override of the supervision matrix. Second, there may
‘be specific classes of cases in which a different policy is deemed warranted. For ex-
" ample, cases in which offenses involved violence or large-scale criminal activity might,
as a matter of general policy, be placed at the highest level of supervision for the first
two years regardless of salient factor score. Similarly, a separate matrix might be devel-
oped to0°aid in the assignment of supervision for those who sustain an arrest yet are
continued under supervision.??

For purposes of termination of supervision, similar policy guidance could also be
useful. Clearly, termination of supervision of all cases that are arrest free after one year
on the assumption that the likelihood of & subsequent new arrest was small would be a
decision based on an erroneous assumption. In fact, during the second year of exposure,
the arrest rate is in excess of 18 percent for all bul the very good risk (salient factor
score 1] to 9) group. After three full years being arrest free, however, all cases fall into
the 12.5 percent or less arrest-likelihood category. Thus, for consideration of termination
of supervision, & policy such as described in Table 6 might be developed. As with
standards for supervision intensity, discretionary departures from the matrix on the
provision of specific written reasons could be permitied. Similarly, supplemental policy
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' TABLE 6

DrarT oF EARLY TERMINATION PoLicY

Conditions . ' " Recommendation

A. Cases with a salient factor _ Terminate jurisdiction,
score of 9-11: Completion of unless case-specific
2 continuous years of clean reasons for continued

supervision, © supervision are present
T and documented.

“B. Cases with a salient factor Terminate junisdiction,

score of 8 or less: Compiletion unless case-specific
of 3 continuous years of clean reasons for continued
supervision. Supervision are present

and documented.

C. Cases having completed Jess than Continue jurisdiction,

the above applicable period of unless case-specific
clean supervision. reasons for termination

of supervision are present
and documented.*

Defirgtion: “‘Clean’ supervision is defined as supervision free of any indication of new criminal behavior or
serious partle violation. In cases of new crimina) arrest, if the underlying circumstances of the arrest indicate
substantial evidence of & law violation by Lhe parclee, supervision should normally be continued (even if such
arrest does not result in conviction or parole revocation).

*Cases with pending criminal charges shall not be 1erminated from jurisdiction until the dispotition of such
charges is known.

could be developed, as required, to cover specific types of situations in which additional
factors are deemed pertinent.

‘Adoption of policy of this form would have the advantage of enhancing consistency
in decisions on the allocation-of supervision resources and the termination of jurisdiction
without removing the opportunity for individual case consideration where pertinent fac-

. tors not included within the decision-matrix are present. Moreover, administration and
quality control monitoring would appear to be réiatively convenient and straightforward.
Feedback from the application of these policy standards could then be provided to the
Parole Commission and Probation Service at periodic intervals so that policy modifica-
tion, where warranted, could be effected.

It is to be noted that the possible effects of parole superv:snon (i.e., deterrent ot
rehabilitative) have not been considered in this analysis. That is, all cases have been
used in the preceding tabulations regardless of whether they were released to a long
period of supervision, a short period, or no supervision at all. Clearly, it is possibie that
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the presence or absence, intensity, or style of supervision could affect the rates shown.?*
. If further research, preferably using random allocation of cases to different supervision
treatments, establishes the existence of specific relationships among the above vaniables,
this knowledge could be used to facilitate cost-benefit analyses and enable development
of more sophisticated policy matrices. : ,
‘ In addition, vanation from whatever policy is adopted might be authorized for a
limited portion of cases (e.g., 10%) chosen randomly from selected matrix classifications
for the specific purpose of assessing the effectiveness of the presence or absence, inten-
.sity, or style. of parole supervision on 2 continuing basis. Knowledge obtained in this
-manner, or through other research efforts, could then be translated into action through
_further refinement of the policy control devices,

APPENDIX A

SALIENT FACTOR SCORE

-
-

Register Number Name

ITEM A _ D

No prior convictions {(adult or juvenile) = 3
One prior conviction = 2

Two or three prior convictions = |

Four or more prior convictions = 0

ITEM B D

No prior incarcerations (adult or juvenile) = 2
One or two prior incarcerations = |
Three or more prior incarcerations =

ITEM C ' - | D

Age a1 first commitment {(adult or juvenile):
26'orolder = 2
18-25 = ]
17 or younger = 0

*ITEM D _ ' D —

Commitment offense did not involve auto theft or
check(s) (forgery/larceny) = |

Commitment offense involved auto theft [X], or
check{s) [Y], or both [Z] = 0

*ITEME D -

Never had barole revoked or been committed for a
new offense while on parole, and not a probation
violator this time = |
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Has had parole revoked or been committed for a
_new offense while on parole (X, or is a probation
vnola;or this time [Y], or both [Z] = 0

ITEM F

m

No history of hemm or op;axe dependence = ]
Otherwise = 0 : .

ITEMG

0

Verified empioyment (or full-time school attendance)
for a total of at least 6 months during the last 2
years in the community = |

Otherwise = 0 '

TOTAL SCORE __ - ' D

*NOTE TO EXAMINERS:
If item D or E is scored 0, place the appropriate letter (X, Y or Z) on the line to the right of the box.

Afrsnmx B

OUTCOMES FOR RE-ARRESTED RELEASEES

~

Number at Risk (% with difficulty in parenthesis)
By Twelve-Month Period After First Arrest®

Risk '
Category™* First Second Third Fourth Fifth Sixth
Poor 298 109 68 52 4 20
(60.1) (33.0) (22.1) (19.2) (14.7) (15.0)
Fair - 259 17 83 59 28 20
(51.4) 19.7 (8.7 (22.0) (2.6) (15.0)
Good 214 00 . 0 41 26 4
(48.1) (24.0) (28.6) (12.2) a.n (.1
Very » 2 p) 20 13 s
Good (36.7) (23.8) (20.79) (10.0) (15.4) (0.0)
All 850 368 250 17 101 59
Cases (52.2) (25.3) (21.6) (17.4) 9.9 (11.9)

*The number at risk includes only those individuals who had not been commitied for more than one year on
their first arrest, had not yet sustained a second unfavorable outcome, and had not yet reached the end of the

- follow-up period.

**Based on salient faclor score.
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NOTES

This anicle was adapted from the December 1977 Report 17 of the U.S. Purole Commission
Research Unit.

Subsequem to the preparation of this report, the U. S. Parole Comn:uss:on adopted the model
shown in Table 6 as official policy for decisions-on the termination of jurisdiction (U. S. Parole
Commission, 1978). Furthermore, & joint Probation Service/Parcie Commission committee has been

m to consider the revision of supervision standards based on the cmpnal model shown in
able )

' A prisoner denied parole will be released on expinu'cm of senience less any institutional **good
time' carned. If more than six months of good ume it twmed, the prisoner is released to
mandatory-release supervision (as if on parole) for the remainder of the sentence, less szix
months. For example, if a prisoner with 3 60-month sentence, who is denied parole, earns 16
months good time, he or she will be released afier service of 44 months. The prisoner would then
be under mandatory-release supenmon for 10 months (16 months lets 6 months). If a prisoner:

with six months or less good time is relensed by exp:nuon of senitence, reiease is without
supervision.

28 C.F.R. §2.40 (Code of Federa Reguhnons) contains the suandd conditions of parole or

mnduory-rehm supervision and nsuh\uons _governing the addition or modification of condi-
uons.

¥ The Paroie Commission and Rmrpmuuon Act of 1976, 18 U.5.C. $§420] et seq. Provisions
©  governing the early termination of jurnisdiction are found at $421] (United States Code).

18 U.S.C. §5017 (b) & (d), applicable 10 persons sentenced under lhe Youth Corrections Act, I8
U.S.C. §5010.

28 C.F.R. §2.46(b), 197s.
BCFR.§2.42,197.
Form F-3, United States Parole Commission (January 1977).

In California in 1936, over 85 percent of prisoners were reicased by paroie (personal communm
. tion wilhDM Gottredson, Ociober 1977).

' The sa.mple studied was derived from that originally scbcted by Glaser i 1958 (see Glaser,
. 1964),

For a qey:npuon of the Uniform Parole Reports symm. see thercun Mouley. and Wenk,
(1975).

Uniform Parole Reports newsletters (Nov., 1970; Oct. i1971; Nov. 1972) indicate approximately 72
percent of 1968-70 parciees survived the first year without difficulty. However, Bennett and
Ziegler (1975) repont that only about S0 perceat (34,400 of 108,231 16,550 of 33.499) of these
cases were actually difficulty free and still under supervision after one year. Thus it appears that
a substantial number of cases (on the order of 20%) were terminated from supervision dunng the
first year other than for parole violation (probably by completion of sentence). This attrition rate
" is likely to increase as time poes on and, thus, I.hc bias descnbed in Table 1| (Madison) is likely to
be substantial.

1 For a.nexmpleof!heabilityoflplrolcboudtnleleclbenu'rilkcmi(wbenlheeﬂmd‘
supervision are commued)._au Hoffman (1974).

"' The two samples had been rejeased under different discharge procedures. The first sample had
been discharged under Adult Authority Resolution 284; the second under an earlier procedure
(Peral Code Section 2943).

4 A total of 1,838 cases were identified by the selection method described. During the onginal
study, twelve cases could not be identified by the FE] from the dats available. Of the 1,826
subjects used in the original study, there are 16 additional records that the FBI could not locate.
Furthermore, the records of four subjects were destroyed because they were over 80 years of
age. These cases were excluded, reducing our umple o 1,806,

' In the present sample, 45.6 percent were paroled, 29.3 percent were reieased to mandatory-re-
lease supervision, and 15,1 percent were released by expiration of sentence with no supervision.

-

-

-
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As the last thfte dmtﬁ of the register number designate the institution to which the inmate wu'

initially assigned, the digit used here for identification was l.he fifth (i.e., the last digit in the
personal dentification number).

This coding was performed as part of a study on federa! parole decision-making funded by the
Law Enforcement Assistance Administration (Grant Number N1.72-0716). For an overall de-
scription of this project, see Gottfredson, Wilking, Hoffman, and Singer {(1974).

Studies using FBI follow-up must aliow for the possible time lag between the date of arrest and
the date an enuy for this arrest is posted on the rap sheet. Coding was begun for this sample in
February 1977. Given that the last month for which follow-up information is required is June
1976, this aliows a minimum of seven months for the reievant data to be posted.

Arrests for certain petty offenses (such as drunkenness, gambling, and vagrancy) are not entered
into the FBI's CCH system and. for consisiency, were pot counted if recorded on the Identifica-
tion Division rap sheet copy. In addition, the offense, *'driving while intoxicated,” was elimi-
nated from coding for both the CCH and ldentification Division rap sheets,

The Computerized Criminal History (CCH) system was implemented prospectively by the FBI in
1971. Therefore, only those reicasees who were rearrested after this date i the federal system or
it one of the states that has direct input to CCH would have been added to the sysiem (once
entered, the entire rap sheet becomes available). This necessitated using both l.he CCH and
manual [demification Division files:

The code sheet and detailed coding mstrucuons that were used are not shown here but are
contained as appendices in the onginal report.

Supplemented in several cases by telephone calls to the jurisdictions involved.

A Pearson's product-moment correlation was also calculated for each of the two nondichoto-
mous variables. The resulting coefficients were: year of first new arrest, 0.876; most serious
arrest, 0.997.

In one jurisdiction (District of Columpbia) the police are preciuded from sending any arrest
records directly o the FBI [in accordance with a decision in Uz v. Cullinane, U. S. Coun of
Appeals (D. C., 1975)). However, arrest records for certain cases may be forwarded 10 the FBI
through the U. S. Attorney's office; and in cases of conviction such records may be reporied to
the FBI by the court or correctional agency.

Certain petty offenses are excluded; sec note 19.

it can be argued that due to the vagaries of the prosecutorial and court systems, an amest
measure provides (for a group} a berter indicator of the frequency of actual criminal conduct than
would & conviction or commitment messure (see Shinnar and Shinnar, 1975). It is to be noted
that we are not recommending that any parolec be revoked for an arTest unsubstantisted by
additional information as to guilt. We are only saying that when one is attempting to set policy on
& macroscopic level for the surveillance and provision of service 1o offenders, an arrest criterion
provides & useful measure of the likelihood of contact with the law. In addition, 10 restrict parvle
board concern only to charges proved beyond a reasonable doubt (the standard for criminal
conviction) wouid appear inconsistent with the present legislative mandae (18 U.S.C. §4214)
that sets a preponderance-of-evidence standard for revocation of parole.

Also included was one person who died during the commission of a criminal act.

Arrests in excess of five were not coded. There were 186 individuals whe were arrested five or
more times.

' There were 49 individuais for whom five or more pending charges were coded.

For a study of the reasons for detenoration of arrest charges, see Vers Institute of Justice (1977).

Thirty-one individuals are known to have died during the follow-up period. One died in the
commission of & crimunal act; five died without ever being arrested and were eliminated from the
cases af risk during the year in which they died. The retnaining 25 had been arrested before their
death and are thus included in the unfavorable arrest outcome group during the year in which
they sustained their first arrest. The number of additional individuals who may have died without
coming to the anention of the FBI is unknown,

Of the 581 individuals with unfavorable arrest outcome during the first year, 339 were arrested
during the first six months (18.8% of those at risk) and 242 were arrested during the second six

’
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months (16.9% of those at risk). Thus, there does not appear to be much, if any, difference
between the first and second six-month periods for the likeiihood of arrest of those #f risk.

¥ See Hoffman, Stone-Meierhoefer, and Beck (1977), Hoffman end Beck (1974), and Hoffman and
- Beck (1976).

“ For example, of those arrested during the first year, 23.8 percent ended the fonow-up period with
only one arrest. For years two through six, Lhe respective percentages are: 31.7 percent; 47.7
percent; 57.4 percent; 82.2 percent; and 75. 6perccm

™ Kokmogorov-Sminoff chi-squared values were computed between those arrested during year
one and those arrested in later years for: those with exactly one arrest during the follow-up
period, those with exactly two arrests, etc. The chi-squared values mged from 1.6 10 4.0 (df=2)
with none reaching significance.

* In 1971, the U. S. Parole Board and U. S. Probation Service developed a proposed classification
of parolees for differential supervision. Three levels of supervision (maximum, medium, minj-
mum) are described. However, these guidelines for supervision were not empirically denived.
Although the Probation Service formally moved to implement these guidelines in 1974, a recent
General Accounting Office report indicated a lack of consistent application of these standards in
the sample of probation offices studied (Comptroller General of the United States, 1977).

9" Appendix B provides data on the outcome rates for those who sustained at least one arrest
during the follow-up period. The outcome rates are calculated by year from the time of the first
arrest (excluding first arrests leading 1o commitment in excess of one year) 10 the end of the
period at risk.

# This argument might be even more relevant 10 current supervision practices. Since 1970, the
number of federal probation officer positions has increased substantially (from 614 positions in
1970 10 1,452 positons in 1976}, providing more time, per case, for sypervision tasks (personal
‘communication with D, Chamiec, Assistant Chief of Probation. December 1977).
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Pretrial Services, Defense Services, Parole,
Adult Probation and Offender Supervision
Office of the Trustee

Washington, DC 20001
March 3, 1998

The Honorable Eric H. Holder, Jr., Chairman

District of Columbia Truth-in-Sentencing Commission
950 Pennsylvania Avenue, Northwest Rm. 4111
Washington, D.C. 20530

Dear Mr. Holder:

The most striking and heartening finding of the Drug Court in the District of
Columbisa and other such courts throughout the country is the effectiveness of imposing
graduated sanctions for drug use by defendants under supervision in the criminal justice
system. Of all the treatment modalities that have been studied, graduated sanctions —
uniformly applied immediately upon drig use or relapse — have been by far the most
successful in weaning criminal defendants subject to the coercion of the Court from
substance abuse. The amendments recommended by the Commission provide explicit
authonty for imposing graduated sanctions as an alternative to detention, contempt
proceedings or revocation for defendants on conditional release pretrial or on probation.
The proposed amendment of the Bail Reform Act would require that before graduated
sanctions can be ordered pretriel, the defendant must “volunteer” for such treatment.

In my view — and I believe this view is shared by the Justice Departmment as well —
graduated sanctions for drug use is an in fact “treatment”; that graduated sanctions can be
imposed under the present law without the proposed amendments, and; that brief periods
of commitment as sanctions for drug use should not require the consent of the defendant
who has violated pretnial conditions of release by using drugs. Jt is essential that the
inclusion of amendments to the Bail Reform Act and the probation re-vocation statute in the
recommendations of the Truth in Sentencing Commission, which will not become effective
until August, 2000, does not serve to retard further the application of graduated sanctions
for drug use by all defendants subject to drug testing in the criminal justice system.

Presently, the Pretrial Services Agency is on the cutting edge of drug testing
technology and test results are available within mimites for defendants under surveillance
pretrial/presentence. Positive drug tests are reported to the Court immediately, however,
only in the minuscule minority of cases that meet the extremely strict criteria for the single
Federally funded Drug Court in Superior Court Due process questions raised by the
defense bar about the issue of “voluntariness” of sanctions for drug usc that involve brief
periods of incarceration have essentially stalled the application of graduated sanctions to
other defendants who use drugs in viclation of conditions of release. By simply ignoring

800 K Street, N.W., Suite 450, Washington, DC 20001
Voice: (202) 616-1092 Fax: (202) 305-9657
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positive drug tests of the majority of defendants who are subject to orders that they refrain
from drug use, the criminal justice system not only becornes an "enabler"” to that drug use,
but provides a disincentive for defendants to "voluntecr” for treatment either in the Drug
Court or ¢lsewhere. '

The next logical step toward "enhancing the effectiveness of Drug Court" is to apply
the treatment of graduated sanctions which has been validated by the Drug Court to all
criminal calendars. This will require that the Pretrial Services Agency report all positive
drug test imumediately, not cumulatively at the next Court appearance which may be months
after the defendant has relapsed, and that the Court impose sanctions regardiess of the
willingness of the defendant. The agreement of the defendant to participate in the graduated
sanctions program must be construed as an essential first component of the treatment, not a
"contract" from which the defendant can withdraw when he/she would prefer to continue
using drugs rather that endure the sanctions, including brief periods of incarceration, for
contirued drug use. '

Sincerely,

John A. Carver

800 K Street, N.W., Suite 450, Washington, DC 2600]
Voice: (202) 616-1092 Fax: (202} 305-9657
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February 26, 1998

Honorable Eric Holder

Chairman

D.C. Truth in Sentencing Commussion
U.S. Department of Justice

10" Street and Pennsylvania Avenue, N'W.
Washington, D.C. 20530

Dear Chairman Holder:

Since the start of the work of the D.C. Truth in Sentencing
Commission, it has been obvious that a major data collection and analysis
project must be accomplished well before the August 2000 start of the new
determinate sentencing regime in the District of Columbia. Yet to date no
start has been made on that undertaking and valuable time is passing.

I write today to offer this unsolicited letter proposal from the
Council for Court Excellence to.your Commuission offering to undertake
and complete, well in advance of August 2000, a major study of D.C.
sentencing and prison time served for dissemination and use by the
judiciary, bar, the future D.C. advisory sentencing commission, and by the
public. This offer is contingent on your Commission within the next 45
days awarding the Council for Court Excellence a grant or contract of
$720,000 from the funds remaining in the possession of the existing D.C.
Truth in Sentencing Commission.

Were your Commission to act as we propose, may 1 also note that
the Council for Court Excellence is prepared to assist the D.C. Council this
Spring and Summer by serving for no additional compensation as the
interim staff to the proposed D.C. Advisory Commission on Sentencing
until October 1, 1998, when other appropriated or grant funds may be
available and the Commission can hire its own permanent staff.

Our motivation in making the offers set forth in this letter is the
same as we set forth in-earlier letters and formal testimony to your
Commission. Namely, all parties agree that it is essential that by August
2000 there be sound statistical data and research on whichto base the new
determinate felony sentencing system in the District of Columbia Courts.
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With the Council for Court Excellence’s more than sixteen year track record of responsibly
analyzing facets of the judicial process in the District of Columbia including sentencing, and our
clear nonpartisan, nonprofit, and independent status, I respectfully submit that we are the ideal
vehicle to assist your Commission and this community to deliver on the one major remaining issue
within your purview.

Thank you for vour consideration of this proposal. I look forward to hearing from you at
your early conventence.

n .

- |
Shcerely, 2/
w}‘lzr’:.‘\—\ FE VZ LA
Samuel F. Harahan,
Executive Director

c.c. Jack Evans, Chairman
Judiciary Committee
District of Columbia Council
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