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Dear Chairman Cropp:

I am pleased to submit "The Commentary and Suggestions
Report of the District of Columbia Truth In Sentencing
Commission" for the District of Columbia Council's consideration.
As indicated in my letter of January 31, 1998, transmitting the
Commission's mandatory recommendations made pursuant to Section
11212 of the National Capital Revitalization and Self-Government
Improvement Act of 1997, this report includes explanatory
materials; conforming amendment suggestions; and a summary of the
ideas, alternatives and options developed during the Commission's
deliberations but not included in the formal legislative package.

As you know, mindful of the requirement in section 11214 of
the Act that the District of Columbia Council must "enact in
whole the recommendations of the Commission," and believing, as
we do, that significant changes in sentencing policies in the
District of Columbia are best accomplished by Council action, the
Commission made a concerted effort to reduce the formal
recommendations to the minimum revisions of the District of
Columbia Code necessary to comply with the Act and the
Commission's mandate.

Because of this minimalist approach, there are a number of
important policy recommendations which the Commission chose not
to include in the mandatory recommendations -- even when the
Commission unanimously supported the specific policy itself. The
Commission instead chose to address these matters as well as
issues on which there was less consensus in "The Commentary and
Suggestions Report." Omission of these issues from the mandatory
recommendations transmitted for Council action pursuant to
Section 11214 of the Act in no way indicates that they are any
less important than those issues on which we made formal
recommendations. To the contrary, the Commission strongly
believes that legislative policy action on these matters is
absolutely essential to assure a fair, functional and rational
sentencing system for the District of Columbia.
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As the previously provided transcripts indicate, during the
Commission's deliberations, there was much review of options as
well as discussion and debate regarding just what such
legislative action should be. In order to provide the Council
with as broad a perspective as possible, the Commission's Report
includes not only legislative proposals and sectional analysis
with majority support but also options, dissenting views and
selected submissions made by individual Commissioners.

It should also be noted again that the Commission's efforts
were frustrated by the lack of reliable data on current
sentencing and parole practices in the District of Columbia which
we view as essential to making fully informed policy choices on
many of these issues. As promised, the Commission continues to
work to assure that the Council and any advisory group it may
establish will have the benefit of the necessary baseline data.

My colleagues and I are available to provide whatever
consultation or assistance you deem appropriate as you seek to
address these important issues in the coming months.

Sincerely,

Eric H. Holder, Jr.
Chairman

Enclosure



INTRODUCTION

Pursuant to section 11212(a) of the National Capital Revitalization and Self-
Government Improvement Act of 1997 ("Act"), on January 31, 1998, the District of
Columbia Truth in Sentencing Commission ("Commission") transmitted its formal
recommendations for amendments to the District of Columbia Code that were deemed
necessary for compliance with the Act's mandate. In adopting that formal recommendation
package, the Commission also unanimously agreed to compile a "Commentary and
Suggestions" Report including explanatory materials; conforming amendment
recommendations; and a summary of the ideas, alternatives and options developed and
considered during the Commission's deliberations but not included in the mandatory
legislative recommendation package.

This Commentary and Suggestions Report of the District of Columbia Truth in
Sentencing Commission is intended to supplement -- not replace -- the materials already
provided to the District of Columbia Council for review, including copies of the full
transcripts and minutes from each of the Commission's meetings; the literature review and
data reports; the public hearing transcript, testimony, comments and all related
correspondence; and other materials referred to during the Commission's work.

The ideas and proposals included in this Report are not part of the formal
recommendations transmitted for action pursuant to section 11214 of the Act. As described
at the January 27, 1998 meeting of the Commission, this Report is intended to outline
options for the Council's consideration and to provide the Council with the benefit of the
Commission's members' "various thinking on various issues". This Report is meant to be
inclusive rather than exclusive and as such includes extensive appendices amplifying views
referenced in the text. We hope that this approach will convey the combined wisdom of all
the members of the Commission while distinguishing as necessary between the views held by
a majority and minority of its members.



UNITARY v. DUAL SENTENCING SYSTEM

The Revitalization Act requires determinate sentencing for felonies enumerated in
subsection (h) of section 11212 of that Act. The Commission's mandatory recommendations
do not alter the existing indeterminate sentencing system for non-subsection (h) felonies.
Nor do the Commission's mandatory recommendations repeal D.C. Code § 24-208, which
allows parole for misdemeanants.' Thus, the District of Columbia Council must decide
whether to maintain a bifurcated (or trifurcated) sentencing system in the future.'

Although, as a matter of policy, a majority of the Commission members strongly
support the creation of a unitary sentencing system for all adult felony and misdemeanor
offenses, they agreed that mandatory recommendations were not appropriate in this area
because the Revitalization Act does not require the Commission to create a determinate
sentencing system for non-subsection (h) felonies or misdemeanors.

The Commissioners who favor a unitary system view a bifurcated or trifurcated
system as profoundly unwise. In their view, such a system would result in a needlessly
complex sentencing structure, with parole for some offenses and not for others; shift more
power to prosecutors in the plea bargaining process; deprive criminal defendants of readily
understandable information about the potential penalties for their criminal conduct; and
frustrate the public's right to know and understand what sentences actually mean. Moreover,
because individual offenders could receive multiple sentences for subsection (h) and non-
subsection (h) felonies and parolable misdemeanors, the unnecessary danger of even more
complexity and uncertainty in an already complex system would be greatly increased in a
bifurcated or trifurcated system.'

The Revitalization Act, however, abolishes the D.C. Board of Parole and shifts parole authority for
misdemeanants to the Superior Court.

7 In fact, absent additional changes, the resulting system is not bifurcated, but trifurcated: no parole for
subsection (h) felonies; parole through the U.S. Parole Commission for all other felonies; and parole through
the Superior Court for misdemeanants.

3 The hypothetical sentence computations described below in a relatively simple example demonstrate the
complexity of a bifurcated or trifurcated system.

An offender receives a sentence of 10 years imprisonment with three years of supervised release for a
subsection (h) felony (determinate) and a consecutive term of 2-6 years (indeterminate) for a non-subsection (h)
felony.

If the judge orders the 10 year sentence to run first, the inmate will be given a Statutory Release Date
that is 16 years in the future less 54 days credit for each year served. His parole eligibility date will be in 81/2
years (10 years less good time on the determinate sentence) plus 2 years less good time (on the indeterminate
sentence). The indeterminate sentence does not begin to run until the Statutory Release Date assigned for the
determinate sentence. The inmate could be released on parole after spending approximately 101/4 years in
prison; if not paroled the inmate would remain in prison until his statutory release date. Once released from
prison, the offender's term of supervised release would begin to run and if paroled, his parole term would begin
to run. Accordingly, the inmate would be on supervised release and parole at the same time and the same
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Those who support the retention of a system involving indeterminate sentences and
parole for non-subsection (h) felonies do so for several reasons: 1) it is consistent with a
"minimalist" approach to implementing the Revitalization Act's reforms; 2) it preserves as
much as possible of the existing parole-based system; and 3) it preserves the prospect that
some defendants may serve less time in prison because they may be admitted to parole before
they would serve 85% of a determinate sentence.

The members of the Commission who support a unitary system agree that the Council
should decide how much, if any, of a parole based system to preserve. They point out,
however, that felony parole in the future would be administered exclusively by federal
officials, applying rules and policies that would be developed and implemented by the United
States Parole Commission. In addition, with few exceptions, the non-subsection (h) felonies
are the less serious felony offenses, for which lengthy incarceration is not the norm. It is
very unlikely that retention of parole for these offenses would result in significantly less
incarceration than would be the case with determinate sentencing. For these reasons and for
the reasons previously set forth in this section, the majority of the Commission urges the
Council to adopt a unitary determinate sentencing structure for all offenses, including
misdemeanors.'

agency would supervise both terms.
If the judge ordered the 2-6 year term to be served first, the inmate would be given a Statutory Release

Date (16 years less 54 days per year good time). A parole eligibility date would be set at 2 years (less good
time), and a "hidden date" would be computed to indicate the expiration of the 2-6 year sentence (in the event
the inmate is denied parole) to ensure the Parole Commission does not erroneously attempt to grant parole once
the inmate has begun serving the determinate term. The determinate 10 year term would begin to run at the
time the inmate is granted parole or at the Statutory Release Date of the 2-6 year sentence if parole is denied.

If the inmate is paroled from the 2-6 year sentence, he would serve the parole term while in prison
serving the determinate sentence (and the Statutory Release Date would be modified accordingly). The United
States Parole Commission would have the option of revoking parole in the event the inmate engages in certain
types of misconduct while serving the determinate term. If this were to occur, the inmate would serve the
parole revocation term at the expiration of the determinate sentence. Once he completed this revocation term
his term of supervised release would commence.

As noted, the above example is relatively simple. The computations and variations become much more
complex as the number of sentences imposed on a given offender is multiplied. By contrast, in a unitary system
multiple consecutive sentences are simply aggregated and the release date is easily calculated by subtracting
allowable good time credit from the aggregate term. For example, if an offender received a determinate
sentence of 10 years imprisonment with 3 years of supervised release, and also received a consecutive
determinate sentence of 2 years imprisonment with one year of supervised release, the offender would have a
statutory release date of approximately 10 years and 3 months in the future (= 12 years minus 15%), to be
followed by 3 years of supervised release.

4 The Commission majority believes that retaining parole for misdemeanors makes little sense regardless of
what the Council decides regarding parole for non-subsection (h) felonies. If parole were to be retained for
both non-subsection (h) felonies and misdemeanors, two separate paroling authorities would be operating side by
side (the U.S. Parole Commission and the Superior Court), risking confusion and inconsistency, particularly in
cases of defendants serving sentences for both categories of offenses.
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UNWARRANTED SENTENCING DISPARITY

For felonies enumerated in section 11212(h) of the Act, the sentences must be
determinate and offenders must serve 85% of the sentence. Under a determinate sentencing
system, the sentencing judge will impose a specific term of imprisonment (not a range),
subject to the requirement that the offender serve not less than 85% of the sentence imposed.
The effect of this change is to increase the sentencing judge's control over the actual length
of confinement. In light of this determinate sentencing for subsection (h) felonies and the
Commission majority's recommendation that the Council adopt a unitary sentencing system,
the majority of the Commission strongly encourages the Council to put in place a mechanism
that will promote consistency in sentencing among judges exercising their increased
discretion under the new system.

An example will help illustrate the need for further reform in this area. The statutory
maximum sentence for first degree burglary is thirty years. In the previous indeterminate
system, the longest sentence a judge could impose was ten to thirty years. Under that
sentence, the offender would be required to serve not less than ten years minus any
applicable good time, and the parole board would thereafter decide when the offender would
be released on parole up to the mandatory release date. Under the determinate system, the
sentencing judge can impose any sentence up to thirty years, and the offender will be
required to serve 85% of the sentence imposed. The Commission recognizes that the new
system of determinate sentencing could result in changes in the average length of
incarceration, depending on what the Board of Parole would have done with its release
discretion at the back end relative to what the sentencing judges will do with their sentencing
discretion at the front end.

While the Commission has no reason to expect that judges will use their additional
sentencing discretion to impose terms of incarceration which differ markedly from those that
result under the current system, an issue of unwarranted disparity in sentencing could arise in
the future under the new regime. The Commission subscribes to the principle that similar
offenders convicted of like offenses should receive comparable sentences. In any system
where there are many different judges imposing sentences, perfect uniformity is, of course,
impossible. No system can call itself just, however, if sentences vary widely for no other
reason than that two different judges see the "same" case differently.

Additionally, there is a need to develop guidance concerning the use of community-
based sentencing and intermediate sanctions. In that regard, the Commission observes that
the underutilization of intermediate sanctions and alternatives to incarceration in the past has
occurred because credible sanctioning programs have not been available, and those programs
that have been established have often been poorly managed and underfunded. By and large,
judges are willing to consider alternatives to prison in appropriate cases, but they are
unwilling to take unreasonable risks with community safety. It is hoped that the federal
assumption of responsibility for incarceration and supervision of sentenced felons will result
in the development of cost-effective and credible alternatives to imprisonment and
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intermediate sanctions for judges to consider in appropriate cases. Guidance is needed to
promote consistency in the use of intermediate sanctions to maintain an appropriate balance
between the needs of the offender and community safety.

The Commission discussed various options for limiting the possibility of unwarranted
disparity in sentences. It was suggested that the Commission should include in its mandatory
recommendations either new statutory maximum terms for each offense, or provisions that
the incarceration portion of any sentence not exceed a certain percentage of the statutory
maximum, with the remainder taken up by supervised release. Several of the options
discussed are provided for the Council's review in the attached appendix at Tabs 1-2.
However, the majority of the Commission rejected these and other similar suggestions as
unwarranted intrusions on Home Rule. The Commission also noted the lack of adequate data
to make reasoned decisions on these and many other related issues. Instead, the Commission
voted to devote its resources to the collection and analysis of the needed data and
recommends that the Council put in place an advisory sentencing commission to review that
data and use it to study the full range of options for structuring the discretion of sentencing
judges so as to avoid unwarranted disparities in sentencing, avoid unintended changes in the
length of imprisonment, and promote the appropriate use of intermediate sanctions. Toward
that end, a majority or the Commission offers the following proposal as a way in which the
Council could establish such a body and define its mandate:

Add a new provision of D.C. Law as follows:

§ 24-201. District of Columbia Sentencing Commission

(a) Purposes. There is established the District of Columbia Sentencing Commission. The
Commission's purpose shall be to review and analyze pertinent sentencing data and to make
recommendations to the Council of the District of Columbia, in the form of proposed
legislation or otherwise, for the establishment of a fair and rational sentencing system that
takes full account of the structural changes enacted pursuant to the National Capital
Revitalization and Self-Government Improvement Act of 1997, P.L. 105-32, Title XI,
Subtitle C, Chapter 2. Specifically, the Commission shall consider recommendations to
ensure that for all offenses, an offender will have a sentence imposed that:

(1) reflects the seriousness of the offense and the criminal history of the offender;

(2) provides for just punishment;

(3) affords adequate deterrence to potential future criminal conduct of the offender
and others;

An alternate proposal for a sentencing commission is attached at Tab 4, p.
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(4)
	

provides the offender with needed educational or vocational training, medical
care, and other correctional treatment;

(5) provides for community-based sentencing and intermediate sanctions in
appropriate cases; and

(6) provides, following any sentence of imprisonment, for an adequate period of
supervised release.

(b) Recommendations. The Commission shall also consider recommendations designed to
avoid any unwarranted disparities in sentencing, to avoid any unwarranted or unintended
changes in length of incarceration, and to ensure that sentences are neutral as to the race,
creed, gender, ethnic or national origin, sexual orientation, marital status, religion and socio-
economic status of the offender. The Commission's recommendations in carrying out this
subsection and subsection (a) may include proposed rules or principles for determining the
sentence to be imposed in particular cases, including --

(1) whether to impose a sentence of probation, a term of imprisonment and/or a
fine and the length or amount thereof; and

(2) whether multiple sentences of terms of imprisonment should run concurrently
or consecutively.

(c) Membership of Commission. The Sentencing Commission shall consist of thirteen
voting members and five nonvoting members who shall be appointed by the Chief Judge of
the Superior Court of the District of Columbia. The Commission may act by an affirmative
vote of at least seven of its voting members. The voting members of the Commission shall
consist of the following:

(1) Three judges of the Superior Court, one of whom shall be designated
by the Chief Judge of the Superior Court to chair the Commission;

(2) The Chair of the Council of the District of Columbia and the Chair of
the Judiciary Committee of the Council;

(3) The Attorney General or the Attorney General's designee, and the
United States Attorney for the District of Columbia;

(4) The Director of the D.C. Public Defender Service;

(5) A member of the District of Columbia Bar who engages in the practice
of criminal law;

(6) The Corporation Counsel of the District of Columbia;



(7) An academician in the field of law or criminal justice, with recognized
expertise in the area of sentencing;

(8) Two citizens of the District of Columbia, who have a demonstrated
interest in criminal justice issues, at least one of whom has experience
as an advocate for victims of crime.

The non-voting members of the Commission shall consist of the following:

(1) The Director of the District of Columbia Department of Corrections or
her designee;

(2) The Pretrial Services, Defense Services, Parole, Adult Probation and
Offender Supervision Trustee or Director of the Offender Supervision,
Defender, and Courts Services Agency, or his designee;

(3) The Director of the United States Bureau of Prisons, or her designee;

(4) The Chair of the District of Columbia Board of Parole, or her
designee;

(5) The Chair of the United States Parole Commission, or his designee.

(d) Compensation. Members of the Commission shall serve without compensation.

(e) Term of Office. Members appointed in their official capacity shall continue to serve as
long as the member occupies the position which made him or her eligible for the
appointment. Other members shall serve terms determined by the Chief Judge of the
Superior Court. Members of the Commission shall be subject to removal by the Chief Judge
of the Superior Court only for neglect of duty or malfeasance in office or for other good
cause.

(0 Commission Staff and Meeting Procedures. The Commission shall hire a director and
other necessary personnel, who shall serve at the discretion of the Commission. The
Commission shall also contract for appropriate office space, equipment, and other materials
as necessary to carry out the Commission's official functions. The Commission shall meet as
frequently as may be necessary to conduct the Commission's official business.

(g) Report of the Commission. Not later than April 5, 2000, the Commission shall submit
to the Council of the District of Columbia its report containing its recommendations to the
Council consistent with the purposes of the Commission as set forth in subsections (a) and
(b).



SUPERVISED RELEASE

Section 11212(b)(2)(C) of the Revitalization Act requires that the Truth-in-Sentencing
, Commission's recommendations to the District of Columbia Council ensure that sentences for

all felonies (both subsection (h) and non-subsection (h)) include "an adequate period of
supervision" to follow release from imprisonment. The Revitalization Act also provides that
the newly established and federally funded Offender Supervision, Defender, and Courts
Services Agency will supervise released adult offenders and that these offenders will be
subject to the authority of the United States Parole Commission until completion of the term
of supervised release. See Section 11233(c)(2). The United States Parole Commission will
generally have and exercise the same authority in relation to D.C. offenders on supervised
release as is vested in the United States district courts in relation to federal offenders on
supervised release pursuant to 18 U.S.C. § 3583(d)-(i). The Commission's mandatory
recommendations to the Council. tracked the Revitalization Act by requiring an "adequate"
period of supervised release to follow any felony sentence of imprisonment. This leaves
room for the Council to define more specifically what is "adequate" and raises a number of
other issues requiring the Council's attention.

Purpose of post-incarceration supervision:

Nearly all offenders sent to prison are eventually released into the community. The
release of an offender creates apprehension in both the individual and the community
regarding the offender's employment and living arrangements upon release. Post-
incarceration supervision can effectively address these fears and reduce the risk of future
criminal conduct by the released offender.

Supervised release provides an offender with a variety of resources for reintegration
back into the community. Job training, employment counseling, family services, drug and
mental health treatment and residence in a community treatment center or halfway house can
be provided (or required) when necessary to facilitate a successful transition. The threat of
being returned to custody for failing to abide by the conditions of release provides an
incentive for the released offender to utilize aftercare services and to avoid situations which
might encourage recidivism.

With respect to defining periods of supervision, some members of the Commission
believed that the maximum period of supervision for most offenders should be five years.
The federal statute and sentencing guidelines call for supervised release of no more than five
years for most federal offenses. Others on the Commission noted that federal offenders
differ in many respects from District of Columbia offenders and, that for the benefit of the
offender and the protection of the community, certain offenders -- such as sex offenders or
serious repeat violent offenders -- should be subject to potentially much longer periods of
supervision up to and including lifetime supervision. It also was noted that longer periods of
supervision in such cases were generally preferable to longer periods of incarceration.
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Some Commission members suggested that a minimum period of supervised release --
possibly two or three years -- should be required for most felony offenses. The rationale for
this position is that programs designed to habilitate and successfully reintegrate offenders into
society take time; that acquiring job skills and finding employment following release from
prison are difficult and offenders need substantial support from the supervising agency; that
substance abusing offenders and others disposed to recidivism benefit from the conditions of
supervision, including the incentive created by a potential return to custody for a substantial_)
period of time in case of further criminality or misconduct; and that time is needed to assess
adequately an offender's successful transition.'

Requirements for subsection (h) felons:

Under the Act, subsection (h) felons must receive a determinate sentence without
parole, and the judge must in addition impose a period of supervised release. Under the
federal system, the sentence to a term of imprisonment is separate from the sentence to a
term of supervised release, and the federal term of imprisonment is completed upon the
release of the offender. This contrasts with the concept of parole, which is the balance of
the term of imprisonment left at the time of the offender's release on parole.

Some members of the Commission suggested that the Council apply the parole model
to determinate sentences and consider limiting the sentencing judge to a combination of
imprisonment and supervised release that did not exceed the existing statutory maximum for
imprisonment. Other members of the Commission believed that any such restriction clearly
would violate the Revitalization Act's dual requirements that sentences of imprisonment be
adequate to achieve such objectives as just punishment and deterrence and that offenders also
be subject to adequate periods of supervision following release. They also believed that such
a restriction would unduly constrain judicial discretion in certain cases. Public safety, the
risk of recidivism, and the serious consequences of recidivism were cited as factors that may
warrant both lengthy imprisonment and lengthy post-release supervision for certain sex
offenders and serious violent offenders. Concern was raised regarding the type of offender
whose prior record may be so bad or the nature of the offense so serious that the sentencing
court imposes the maximum term or a near-maximum term of imprisonment for the offense
of conviction, leaving little or no time for needed post-imprisonment supervision.

The Commissioners who favor a system in which terms of supervised release would
not be limited by current statutory maximum terms of imprisonment pointed out that the vast
majority of convictions are obtained as a result of guilty pleas. It is not uncommon for a
defendant to plead guilty to a lesser included offense that carries a short statutory maximum,

a Research on the federal level suggests that two or three years of supervision is often necessary to
determine whether a releasee is likely to engage in further anti-social activities. See Hoffman and Stone-
Meierhoefer, "Post-Release Arrest Experience of Federal Prisoners," Journal of Criminal Justice V. 7, No. 3,
pp. 193-216 (1979) (copy appended at Tab 8).



thereby avoiding a lengthy prison term 7 . This is especially true where the prosecutor is
under pressure to enter into plea negotiations because of such problems as an unsympathetic
victim, an intimidated witness, or the nature of the offense. Sex offenders, for example,
frequently benefit from such negotiations because of a desire to protect the victim from
having to testify and be subject to humiliating and traumatic cross-examination. In such
cases, if the sentencing judge imposed a determinate period of incarceration at or near the
statutory maximum, there would not be enough time remaining upon release to ensure an
adequate period of supervision if the statutory maximum term of imprisonment operated as
an aggregate cap. Since the Revitalization Act requires that an "adequate period of
supervision will be imposed to follow release from the imprisonment," the Council may
conclude that constraining the potential term of supervised release by the statutory maximum
term of imprisonment without adjusting that maximum not only conflicts with the Act, but is
also bad public policy.

The District of Columbia Code has several offenses for which the current maximum term of
imprisonment is relatively short. For example, the maximum penalty for the following offenses is only five
years, and is likely to be inadequate in some cases if the period of imprisonment, when combined with the
period of supervision, must fit within the maximum penalty:

Assault on a police officer, § 22-505(a),
Assault with intent to commit other offenses § 22-503,
Attempted assault with a dangerous weapon, § 22-103,
Attempted aggravated assault, § 22-504.1,
Attempted burglary, § 22-103,
Attempted escape, § 22-2601,
Attempted kidnapping, § 22-103,
Attempted manslaughter, § 22-103,
Attempted mayhem, § 22-103,
Attempted murder, § 22-103,
First offense CDW, § 22-3204,
PWID schedule I or II non-narcotic, § 33-541,
Escape from institution, § 22-2601,
Pandering, § 22-2705,
Attempted third degree sexual abuse, § 22-4104, 4118,
Assault w/intent to commit third degree sexual abuse, § 22-503,
Assault w/intent to commit fourth degree sexual abuse, § 22-503,
Attempted second degree child sexual abuse, §§ 22-4109, 4118,
Attempted first degree sexual abuse of a ward, §§ 22-4113,4118,
Unauthorized use of a vehicle, § 22-3815.

As is clear from this list, an offender who has pleaded guilty to one of these offenses may actually be a
much more serious risk to the community, and may require a period of supervision upon release that would
exceed the maximum period of incarceration when aggregated with the prison term imposed.
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Requirements for non-subsection (h) felons:

•If the Council retains parole for non-subsection (h) felonies, using the current parole
model for determining an "adequate" period of supervision for non-subsection (h) felons is
not appropriate for reasons similar to those discussed above for subsection (h) offenders. If
parole is retained for the non-subsection (h) offenders, there would not automatically be "an
adequate period of supervision" to follow release from prison in the form of parole.
However, relying on parole alone cannot ensure an adequate period of supervision consistent
with the statute.

In the pure parole context, the decision of when to parole an offender determines the
length of time available to supervise an offender in the community. Offenders who have
adjusted well to prison and present a good risk for early release to the community will be
able to serve the balance of the sentence imposed under supervision in the community.
However, offenders who present a high risk to the community (because of their poor
criminal or institutional history or both) may be released under the parole system with little
or no supervision to follow. Hence, paradoxically, the type of offender for which the need
for supervision in the community is most acute is the type of offender for which there is little
or no time provided for supervision under the paiole system. Since the Revitalization Act
requires that an "adequate period of supervision will be imposed to follow release from the
imprisonment," the time available for supervision cannot turn solely upon the parole decision
because the poorest risks would have the least supervision.

Proposed criteria for an "adequate" period of supervision: 

Some members of the Commission suggested the following statutory criteria for
imposing an adequate period of supervised release:

The court, when imposing a sentence of imprisonment, shall also impose a
term of supervised release after imprisonment that will be adequate to; (1)
foster the rehabilitation of the defendant; (2) protect the public safety; and (3)
provide a sufficient sanction upon revocation or modification.

These criteria are more concise than the corresponding federal criteria and omit reference to
federal sentencing guidelines and to policies provided by the United States Sentencing
Commission.' Although brief, the proposed criteria contain the necessary factors for the

a The federal statute requires United States District Courts, when imposing a term of supervised release, to
consider: (1) the nature and circumstances of the offense and the history and characteristics of the defendant;
(2) to afford adequate deterrence to criminal conduct; (3) to protect the public from further crimes of the
defendant; (4) to provide the defendant with needed educational or vocational training, medical care, or other
correctional treatment in the most effective manner; (5) the applicable sentencing guidelines; (6) any pertinent
policy statement issued by the United States Sentencing Commission; and (6) the need to avoid unwarranted
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imposition of a term of supervised release that takes account of both the requirements of
public safety and the rehabilitative needs of the offender.

DEFINITION OF LITE

A number of offenses described in subsection (h) of the Revitalization Act carry a
maximum period of incarceration of "life" in prison, including all crimes of violence
committed while armed with a deadly weapon. Under current law, the Board of Parole takes
a "life" sentence to mean that an inmate can be denied parole until he dies, or if paroled, can
remain on parole for the rest of his life. Under the new determinate sentencing scheme,
without further definition, any sentence of life imprisonment would, in effect, become a
sentence of "life without parole." The Commission is presenting for the Council's
consideration several options about how to treat these life sentences.

First, the Council could redefine life as a specific term of years, for example, by
tripling the current maximum minimum term for life offenses. Under this option, for all
offenses other than murder, "life" would be changed to a maximum of 45 years. The
maximum sentence for second degree murder would become 60 years and the maximum
sentence for first degree murder would be 90 years. Thus, for second degree murder the
defendant could be sentenced to 0 to 60 years and for first degree murder 0 to 90 years. See
Tab 2.

Second, the Council could redefine life to a specific term of years for all offenses
other than first degree murder, leaving "life" as a possible sentence for first degree murder.
The Commission notes that under present law a sentence of "life without parole" may be
imposed for first degree murder if one or more aggravating circumstances are found 9 and a
sentence up to life (with parole) must be imposed absent aggravating circumstances. The
current 30 year mandatory minimum penalty for first degree murder must be retained
pursuant to the Revitalization Act.

Finally, the Council might conclude that "life" is an appropriate option for all or
some of the current life offenses. Thus, the Council could chose not to define life but,
rather, to provide guidance to judges through sentencing guidelines.

sentence disparities among defendants with similar records who have been found guilty of similar conduct..
18 U.S.C. § 3583(c).

9 A penalty of life without parole is also presently available under the D.C. Code for convictions of a third
crime of violence or for convictions of first degree sexual abuse or first degree child sexual abuse if aggravating
circumstances are found. Life without parole is mandated for murder of a law enforcement officer.
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YOUTH REHABILITATION ACT

No other single issue provoked as much debate in the Commission as did the Youth
Act. The debate included whether there should be a Youth Act, what a Youth Act should
look like, and what type of offender truly could benefit from a Youth Act. The following
are observations made by the Commissioners and proposals for furthering the goals of the
YRA. As a threshold matter, many Commissioners noted that:

1.	 The primary objectives of the Youth Act are (a) to give the court flexibility in
sentencing a youth offender according to his individual needs; (b) to separate youth
offenders from more mature, experienced offenders; (c) to provide an opportunity for
a deserving youth offender to start anew through expungement of his criminal record;
and (d) to provide treatment and rehabilitation rather that punishment.

The mandatory segregation of youth offenders from adults may not best serve the
needs of youth offenders. Research indicates that age is the single most powerful
predictor of serious misconduct in prison. Younger offenders have much greater
difficulty than older offenders in adjusting to the rules and procedures of institution
life and can benefit substantially from being integrated with the more mature inmates.
The presence of older inmates can have a calming effect on the youth offenders and
reduce serious misconduct.

The Bureau of Prisons employs a sophisticated classification system and does not
house any felons who are under 18 years of age in Federal Correctional Institutions.
Rather, such offenders are placed in private facilities that house juvenile offenders, or
in state facilities dedicated to housing juvenile or youthful offenders. The Bureau of
Prisons classifies all offenders to ensure they are placed in facilities that provide
appropriate security, education and rehabilitation programs, and that house inmates
who have similar characteristics.

Problems with implementation of the existing Youth Act have severely limited the
rehabilitative value of the Act. The problems have included the lack of appropriate
education and rehabilitative services; the inclusion of many serious, violent offenders
in the program; and the impact of such offenders on the segregated facilities in which
they are housed.

The majority of the Commission agreed that these findings may suggest that the
rehabilitative goals of the Youth Act would be better served if the Youth Act were retained
only for non-subsection (h) offenders. Commission members also voiced a concern over the
practice of some judges of imposing a Youth Act sentence for a violent youthful offender,
where the effect is to override the mandatory minimum penalty the Council prescribed for
the crime the youth committed. Several Commissioners observed that the inclusion of
violent youthful offenders destroyed the federal Youth Correction Act and was wreaking
havoc on the D.C. Youth Rehabilitation Act. It was pointed out that many deserving
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youthful offenders ask not to be sentenced under the Youth Act because they fear the violent
offenders at the Youth Center.

For these reasons, the Commission considered a proposal to make the Youth Act
available for nonviolent youthful offenders for whom the Council would design a more
carefully targeted Youth Rehabilitation Act. The Act's express intent would be to
rehabilitate non-violent offenders who are young enough and not too far along in their
criminal careers to benefit from intervention and rehabilitative treatment. This would best be
accomplished for many youthful offenders in minimum security community-based facilities
that had the resources to provide rehabilitative services including real counseling and
education, real job training, and real job placement, some of which could be accomplished
by enlisting help from private sector resources. Under this option, early release upon
successful completion of a rehabilitation program designed to accomplish these objectives
could be maintained.

During the debate, some Commissioners expressed the view that, to the extent
possible, the Youth Act should be preserved for all youthful offenders. Under this approach,
youthful offenders convicted of subsection (h) offenses would have to serve 85% of any
Youth Act commitment imposed. The Youth Rehabilitation Act could be amended to allow
the court to reduce the sentence of youth offenders who could demonstrate successful
rehabilitation, and even subsection (h) youthful offenders would remain eligible for record
expungement. Proponents of this view noted that this result was more consistent with the
Youth Rehabilitation Act passed by the Council in 1987. Finally, there was some discussion
that the Council could establish a separate, shorter sentencing scheme for youthful offender.
Discussion of these options is presented at Tab 1, para 4 and Tab 5, p.2.

However, in keeping with the minimalist approach, the Commission's mandatory
recommendations to the Council required only that youthful offenders convicted of subsection
(h) offenses satisfy federal truth-in-sentencing standards -- i.e., determinate sentencing and an
85% time-served rule -- and that sentences for all felonies do the following: (1) reflect the
seriousness of the offense and the criminal history of the offender, (2) provide for just
punishment, adequate deterrence, and needed rehabilitative measures, and (3) provide an
adequate period of post-release supervision. In addition, pursuant to Section 11212(b) of the
Revitalization Act, federal law standards for "good time" must apply to all D.C. felons,
including youthful offenders.

Whether or not the Council undertakes a general legislative reform of the YRA, some
changes to the existing YRA will be needed purely for reasons of conformity to the
Revitalization Act. In addition to the reforms in sentencing policies described above, the
Revitalization Act, in §§ 11231-33, transfers various functions which have heretofore been
carried out by D.C. agencies to existing or new federal agencies. This includes transfer of
responsibility for housing D.C. felons sentenced to terms of imprisonment to the Bureau of
Prisons and transfer of functions relating to offender release and supervision to the U.S.
Parole Commission and a new federal Offender Supervision Agency. The YRA as currently
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formulated is incompatible with the Revitalization Act'S assignment of responsibilities, and
needs to be amended to reflect these changes.

The following textual amendments (preceded by an analysis statement) might be used
to conform the existing YRA provisions to the Revitalization Act's reforms:

§ 24-801. Definitions.

In this section, the definition of "committed youth offender" is amended because
commitments pursuant to the YRA can no longer be exclusively for purposes of "treatment."
As explained above, the Revitalization Act requires that sentences achieve several objectives,
including just punishment and deterrence, as well as rehabilitation.

§ 24-802. Facilities for treatment and rehabilitation.

This section, which provides in part for treatment-oriented facilities for YRA
offenders, is perpetuated, subject to conforming changes reflecting that correctional functions
for misdemeanants remain with the Mayor and that imprisoned or committed felons are
transferred to the Bureau of Prisons.

§ 24-803. Sentencing alternatives.

Subsection (a)(3) of this section currently directs the Mayor to develop and furnish to
the court a youth offender community service plan meeting certain specifications. The
revision changes this provision for conformity to the transfer of the offender supervision
function to the new Offender Supervision Agency.

§ 24-804. Conditional release; unconditional discharge.

This section currently authorizes the D.C. Parole Board to conditionally release
committed YRA offenders at any time. The revision limits this provision's scope to non-
subsection (h) offenders because that is necessary for consistency with the Revitalization
Act's requirement that subsection (h) felons serve at least 85% of the sentence imposed. In
addition, the revision specifies that the release and discharge functions authorized by this
section will be performed by the U.S. Parole Commission, reflecting the Revitalization Act's
abolition of the D.C. Parole Board and transfer of its functions. to the U.S. Parole
Commission.

§ 24-805. Determination that youth offender will derive no further benefit; appeal.

This section now effectively authorizes the D.C. Department of Corrections to
terminate YRA treatment of a committed offender, and to transfer him into the general
correctional population, based on a determination that he will derive no benefit from
continued YRA treatment. It further specifies appeal rights of an offender whose status is
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changed based on such a determination. The revision changes this section for conformity to
the Revitalization Act's transfer of responsibility for incarceration of felons to the Bureau of
Prisons.

§ 24-806. Setting aside conviction.

The revision perpetuates the authority under this section for setting aside the
convictions of YRA offenders who have completed their commitment and supervision periods
in such a manner as to demonstrate their rehabilitation, subject to conforming amendments
required by the Revitalization Act's abolition of the D.C. Parole Board and transfer of its
functions to the U.S. Parole Commission.

§ 24-807. Rules; division of responsibility.

This section currently authorizes the Mayor to issue rules to implement the YRA,
including the division of responsibility between the D.C. Department of Corrections and the
D.C. Parole Board. The revision conforms this section to the Revitalization Act's transfer of
most of the pertinent functions to federal agencies. As revised, it provides that the Attorney
General and the Director of the Offender Supervision Agency may issue implementing rules,
including rules regarding the division of responsibility among the Bureau of Prisons, the
Offender Supervision Agency, and the D.C. Department of Corrections.

The general division of responsibility would be that required by the Revitalization .
Act: The Bureau of Prisons would be responsible for incarceration of D.C. felons; the D.C.
Department of Corrections would remain responsible for incarceration of misdemeanants; and
the Offender Supervision Agency would be responsible for supervision of persons on
probation and other forms of supervised release. The rules authority of the Attorney General
and the Director of the Offender Supervision Agency will provide a means of coordinating
the activities of the various agencies having responsibilities under the YRA, and of resolving
any specific questions that may arise concerning the division of responsibilities.

The possible textual technical amendments to the YftA are as follows:

Sec. 6. The Youth Rehabilitation Amendment Act of 1985, effective December 7,
1985 (D.C. Law 6-69; D.C. Code § 24-801 et seq.), is amended as follows:

(a) Section 2(1) (D.C. Code § 24-8010)) is amended to read as follows:

"(1) "Committed youth offender" means an individual committed pursuant to
this act.".

(b) Section 3 (D.C. Code § 24-802) is amended as follows:

(1) Subsection (a) is amended to read as follows:

— -1

16



• "(a) The Mayor shall provide facilities and personnel for the treatment and
rehabilitation of youth offenders convicted of misdemeanor offenses under District of
Columbia law and sentenced according to this act. Youth offenders convicted of felony
offenses and sentenced to commitment will serve those sentences in institutions operated or
contracted for by the Federal Bureau of Prisons.".

(2) Subsection (b)(2) is amended to read as follows:
"(2) Insofar as practical, these institutions maintained by the District of

Columbia shall treat committed youth offenders only, and the youth offenders shall be
segregated from other offenders, and classes of committed youth offenders shall be
segregated according to their needs for treatment.".

(c) The lead-in language to section 4(a)(3) (D.C. Code § 24-803(a)(3)) is amended to
read as follows:

"(3) The District of Columbia Offender Supervision, Defender, and Courts
Services Agency may develop and furnish to the court a youth offender community service
plan. The plan may include:".

(d) Section 5 (D.C. Code § 24-804) is amended to read as follows:

"(a) A youth offender committed for an offense other than a felony described in
section 11212(h) of the National Capital Revitalization and Self-Government Improvement
Act of 1997, approved August 5, 1997 (P.L. 105-33; to be codified at D.C. Code § 24-
1212(h)) ("National Capital Revitalization and Self-Government Improvement Act of 1997"),
may be released conditionally by the United States Parole Commission under supervision
whenever appropriate.

"(b) A committed youth offender may be unconditionally discharged by the United
States Parole Commission at the end of 1 year from the date of conditional release.".

(e) The lead-in language to section 6(a) (D.C. Code § 24-805(a)) is amended to read
as follows:

"If the Director of the Federal Bureau of Prisons or, in relation to a misdemeanant,
the Director of the District of Columbia Department of Corrections, determines that a youth
offender will derive no further benefit from the commitment pursuant to this act, the Director
may transfer the youth offender.".

(0 Section 7 (D.C. Code § 24-806) is amended to read as follows:

"(a) Upon the completion by a youth offender of any commitment and of any
subsequent period of supervision, the United States Parole Commission or, in relation to a
misdemeanant, the Superior Court, may set aside the conviction and issue to the youth
offender a certificate to that effect if it finds that the youth offender has satisfactorily
demonstrated his rehabilitation while under supervision.
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"(b) Where a youth offender has been placed on probation by the court, the court
may, in its discretion, unconditionally discharge the youth offender from probation before the
end of the maximum period of probation previously fixed by the court. The discharge shall
automatically set aside the conviction and the court shall issue to the youth offender a
certification to that effect".

(g) Section 8 (D.C. Code § 24-807) is amended to read as follows:

"The Attorney General and the Director of the District of Columbia Offender
Supervision, Defender, and Courts Services Agency may jointly issue rules to implement the
provisions of this act, including the division of responsibility among the Federal Bureau of
Prisons, the District of Columbia Offender Supervision, Defender, and Courts Services
Agency, and the District of Columbia Department of Corrections.".

ENHANCING THE DRUG COURT

The most striking and heartening finding of the Drug Court in the District of
Columbia and other such courts throughout the country is the effectiveness of imposing
graduated sanctions for drug use by defendants under supervision in the criminal justice
system. Of all the treatment modalities that have been studied, graduated sanctions,
uniformly applied immediately upon drug use or relapse, have been by far the most
successful in weaning criminal defendants subject to the coercion of the Court from substance
abuse. The amendments included in the Commission's formal recommendations provide
explicit authority for imposing graduated sanctions as an alternative to detention, contempt
proceedings or revocation for defendants on pretrial conditional release or on probation.

The proposed amendment of the Bail Reform Act would require that before graduated
sanctions can be ordered pretrial, the defendant must "volunteer" for such treatment. A
majority of Commissioners agreed that once a person has volunteered for treatment through a
sanctions program, that person cannot then be permitted to opt out of the treatment at a point
where sanctions are about to be imposed. Permitting one to opt out of treatment at the point
at which he no longer likes the treatment only serves to frustrate the rehabilitative process, to
make the criminal justice system an "enabler" to the person's continued drug use, and to
provide other defendants with an incentive to drop out of treatment.

COMMUNITY CORRECTIONS

Pursuant to § 11233 of the Revitalization Act, supervision of adult offenders on
probation, parole and supervised release will be provided by the Offender Supervision,
Defender, and Courts Services Agency. That agency, through federal appropriations, will
assume responsibility for funding and overseeing operations of adult probation and offender
supervision. These responsibilities and operations include developing community- based
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corrections programs by hiring and supervising supervision officers, establishing substance
abuse and other treatment and rehabilitative programs, and developing and operating
intermediate sanctions programs. The Agency will carry out its responsibilities on behalf of
the court or agency having jurisdiction over the offender being supervised. The Superior
Court will have such jurisdiction over offenders on probation and misdemeanants on parole
(if misdemeanor parole is retained), while the U.S. Parole Commission will have such
jurisdiction over offenders on supervised release and felons on parole.

Currently, the District of Columbia Code authorizes Superior Court judges to exercise
broad discretion in determining whether to impose a sentence of probation. However, as
discussed earlier, judges have hesitated to utilize community sanctions in some cases because
of a lack of credible programs The Commissioners believe that judges will be more inclined
to impose sentences of probation with appropriate conditions (such as residing in community
corrections centers, participating in residential or outpatient drug treatment programs,
participating in mental health programs, engaging in community service, day fines, etc.)
when effective programs are sufficiently available in the District.

To encourage judges to utilize community corrections alternatives, some
Commissioners believe it would be beneficial fors the Council to consider amplification of the
D.C. Code through either legislation or sentencing guidance to describe available conditions
of release or probation. Examples exist in federal law, such as 18 U.S.C. 3563(b), Which
lists discretionary requirements such as that the offender meet family responsibilities;
conscientiously pursue work or school; remain in a correctional facility at night, on
weekends, or for other limited periods; reside at or participate in a program of a community
corrections facility; or stay at home during non-working hours (possibly with electronic
monitoring). They also suggest the Council might consider whether it is appropriate to
modify the existing probation provision of the D.C. Code to allow for terms of probation
beyond the current five year limit. Other Commission members believe that the courts have
ample authority to impose appropriate conditions of probation absent any legislation and that
Council action in this regard would be unnecessary and undesirable.

The Commission believes that community corrections and intermediate sanctions will
provide an important tier of punishments that is more effective than traditional probation but
Jess restrictive than incarceration. As the Council contemplates sentencing reform options, it
can and should give the Offender Supervision Agency ample opportunity to develop and
operate these programs by creating a sentencing system that fully incorporates community
corrections and intermediate sanctions as sentencing options where they are consistent with
public safety and just punishment.

PAROLE AND RELEASE ISSUES

Although the Commission's formal recommendations relate only to sentencing for
offenses committed on or after August 5, 2000, the Council should be aware that there are
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other changes under the Revitalization Act that will affect "old law" offenders. First, the
functions of the District of Columbia Board of Parole will be turned over to the federal
government in stages. Second, all prisoners serving sentences for felony violations of the
District of Columbia Code must be designated to institutions run by the Bureau of Prisons no
later than October 1, 2001, and the facility at Lorton must be closed not later than December
31, 2001. Third, the Revitalization Act provides that the newly created Offender Supervision
Agency will supervise released offenders (both "new law" and "old law") in the community.

With regard to parole, the District of Columbia Board of Parole currently has the
authority to grant parole, revoke parole and supervise parolees in the community. The
Revitalization Act reassigns this authority in stages and splits the authority between two
federal agencies. The power to grant and deny parole for all D.C. inmates will be moved
from the D.C. Board of Parole to the United States Parole Commission on August 5, 1998.
See § 11231 of the Revitalization Act. The U.S. Parole Commission will, from that day
forward, conduct all parole release hearings, and will make all parole decisions (grants and
denials), for D.C. prisoners, wherever confined. Every D.C. prisoner who would normally
receive a parole hearing on or after August 5, 1998, will still receive his parole hearing,
according to current time deadlines. However, examiners of the U.S. Parole Commission,
not examiners from the D.C. Board of Parole, will conduct the hearing

Until August 5, 1998, the D.C. Board of Parole will continue to make parole
decisions for all D.C. Code inmates in District facilities. The U.S. Parole Commission will
continue (as it has in the past) to make parole decisions for D.C. offenders currently housed
in federal institutions pursuant to D.C. procedures. Any decision made by the D.C. Board
of Parole prior to August 5, 1998, (grant, deny, revoke, set-off, etc.) will automatically
become a decision of the U.S. Parole Commission, subject to change only for good cause.

The U.S. Parole Commission is required by the Revitalization Act to exercise its
paroling authority pursuant to the parole laws and rules of the District of Columbia. The
Council and the District of Columbia Board of Parole may not revise the parole laws and
regulations in effect on August 5, 1997, without the concurrence of the Attorney General.

The Parole Commission will have the power to amend and supplement the rules -
applicable to parole eligible D.C. Code felons just as the D.C. Board of Parole has had in
the past. D.C. parole rules and guidelines are currently under review for updating and
clarification by the Parole Commission, and proposed changes will be published shortly for
public and inmate comment. The Parole Commission will not be bound by court judgments
against the D.C. Board of Parole, but will take account of certain judgments (e.g., as to time
deadlines) in any revised rules it adopts.

Although the U.S. Parole Commission will start making parole release decisions for
D.C. offenders on August 5, 1998, the D.C. Board of Parole will keep the power to
supervise and revoke paroles for all D.C. Code parolees until the end of the transition, which
will occur at the latest on August 5, 2000. At that time, the U.S. Parole Commission will
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assume plenary jurisdiction over all adult D.C. Code felony offenders, and the D.C. Parole
Board will be abolished. This means that the D.C. Code inmates who are paroled by the
U.S. Parole Commission between August 5, 1998, and the end of the transition will be under
the jurisdiction of the D.C. Board of Parole. If the D.C. Board of Parole revokes parole and
sends the violator back to prison, the U.S. Parole Commission can grant reparole.

After the end of the transition, supervision of D.C. Code offenders on parole will be
provided by a new federal agency, the D.C. Offender Supervision, Defender, and Courts
Services Agency. Moreover, during the transition, the Offender Supervision Trustee
established by § 11232 of the Revitalization Act has the authority to direct the actions of the
Board of Parole, and may exercise all the powers and functions authorized for the new
federal supervision agency.

Even though the Revitalization Act will result in the eventual abolition of parole for
some or all (depending on what the Council decides to do for non-subsection (h) felons)
types of D.C. crimes, this change will only apply to "new law" offenders who commit
crimes on or after August 5, 2000. Parole will not be retroactively abolished, and sentences
imposed for offenses committed prior to August 5, 2000, will not be affected. Even if a
prisoner's parole eligibility date is after August 5', 2000, the prisoner will be heard for parole
at the scheduled time.

OTHER D.C. CODE PROVISIONS THAT WILL OR MAY NEED CONFORMING
AMENDMENTS

Sections 11231-33 of the Revitalization Act require the transfer of some functions
from District of Columbia agencies to federal agencies. As a result, conforming changes
throughout the District of Columbia Code are necessary. The following are some D.C. Code
sections that have been identified as needing or possibly needing conforming amendments.

§ 3-436: This section concerns assessments on offenders and the collection of such
assessments. It assigns responsibilities relating to collection of assessments to the probation
office of the Superior Court, the Department of Corrections, and the Parole Board in relation
to offenders released on probation, incarcerated, or eligible for or out on parole respectively.

However, under the Revitalization Act's reforms the relevant functions would largely need
to be transferred to the new Offender Supervision Agency, the Bureau of Prisons, and the
U.S. Parole Commission. Also, there is no provision relating to collection of assessments
from offenders on supervised release, as opposed to probation or parole.

§ 22-104a: This is a "three strikes" law. It authorizes sentences of up to imprisonment for
life (subject to parole) on a third felony conviction, and sentences of up to imprisonment for
life without possibility of parole on a third conviction for a crime of violence as defined in §
22-3201. Conforming changes may be required in light of the elimination of parole for
subsection (h) felonies.
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§§ 22-2404, -2404.1: These sections specify penalties for murder. The penalty for first
degree murder is life imprisonment, with parole eligibility after 30 years, except that life
imprisonment without parole may be imposed if specified aggravating factors are found. The
maximum period of incarceration for second degree murder is between 20 years and life,
with parole eligibility after not more than 20 years in case of a life sentence. Conforming
changes will be needed because murder is a subsection (h) felony under the Revitalization
Act, subject to determinate sentencing with no parole.

§ 22-2406: This section requires life imprisonment without parole for murdering a law
enforcement officer. This would translate into a determinate sentence of natural life under
the Revitalization Act's reforms.

§ 22-3202: This section authorizes or requires enhanced penalties for committing crimes
while armed. Various provisions in the section presuppose indeterminate sentencing and
the availability of parole. Conforming changes will be needed to the elimination of parole
for subsection (h) felonies.

§ 22-3204: This section specifies penalties for carrying concealed weapons and possession of
weapons during the commission of crimes of violence. The final sentence in subsection (b)
contains some language which presupposes indeterminate sentencing and the availability of
parole. This is not a subsection (h) felony, but a conforming change would be needed if
determinate sentencing is extended to non-subsection (h) offenses.

§ 22-4120: This section provides enhanced penalties for sex offenses when specified
aggravating factors are present. Offenses under this section are subsection (h) felonies. The
section's authorized penalties include "a life sentence without parole, if life imprisonment is
the maximum penalty prescribed for the offense." Under the Revitalization Act's reforms,
this translates into authorizing a determinate sentence of natural life in these circumstances.

• § 24-106: This section directs the Mayor to appoint a qualified psychiatrist and a qualified
psychologist to assist various agencies and actors in the justice system, including the Board
of Parole, which will be abolished under the Revitalization Act's reforms.

§ 24-201c: This section currently provides that an offender can receive a reduction in his
minimum sentence "by reason of his training and response to the rehabilitation program of
the Department of Corrections" if certain criteria are satisfied, except that reduction below a
minimum sentence prescribed by § 24-203(b) is not allowed. The Superior Court has the
authority to grant such a reduction on motion of the D.C. Parole Board. Retention of this
so-called meritorious release provision was debated by the Council and the Commission at
their joint meeting on January 13, 1998. After much discussion, the Council declined to
request that the Commission include such a mechanism in the mandatory recommendations.
As written, section 24-201c cannot survive the Revitalization Act's reforms, including the
requirement of determinate sentences for at least subsection (h) felonies, the abolition of the
Parole Board, and the transfer of felons to Bureau of Prisons facilities. The Council remains
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free to enact a provision for meritorious reduction of sentence, as long as the provision does
not conflict with the changes mandated by the Revitalization Act. Discussion of enactment of
such a provision is provided at Tab 1, para. 5.

§§ 24-201.1, -201.2, -201.3: These sections contain the general provisions relating to
powers and composition of the Board of Parole. However, the Board of Parole will be
abolished and its functions will be transferred to the U.S. Parole Commission and the new
Offender Supervision Agency under the Revitalization Act's reforms.

§ 24-203: This is the general sentencing statute for felonies under current law. Its
provisions for indeterminate sentencing and parole will have to be inapplicable to subsection
(h) felonies in light of the Revitalization Act's reforms. Also, its specifications of mandatory
penalties for certain offenses include language which assumes that these offenses will be
subject to indeterminate sentencing, but the specified offenses are mostly subsection (h)
felonies.

§§ 24-204, -205, -206, -208: These sections specify various powers and functions of the
Board of Parole. The Revitalization Act abolishes the Board of Parole at the end of the
transition, and transfers its functions to the U.S. Parole Commission. Also, the provisions
authorizing parole in these sections will have to be inapplicable to subsection (h) felons under
the Revitalization Act's reforms.

§ 24-251: This section authorizes the Mayor to carry out an interstate parole and probation
compact. However, the new federal Offender Supervision Agency will be responsible for
supervision of persons on parole and probation in D.C. under the Revitalization Act's
reforms. Also, the compact does not refer explicitly to supervised release, as opposed to
probation and parole.

§§ 24-261 through -267: These are the geriatric and medical parole provisions. Their
specifications of functions to be carried out by the Parole Board and the Department of
Corrections will largely not be feasible in the future, absent conforming amendments, in light
of the transfer of responsibilities under the Revitalization Act to the U.S. Parole Commission
and the Bureau of Prisons. The Commission's formal recommendations to the Council
include provisions governing geriatric and medical release for offenders sentenced to
determinate sentences under the new system.

§§ 24-801 through -807: This is the Youth Rehabilitation Act. Conforming changes will be
needed to the sentencing reforms of the Revitalization Act and to the transfer of correctional,
offender supervision, and parole functions to federal agencies. Possible conforming
amendments in the .YRA are set out in another part of this report.
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Amendments to recommended statutory changes; Draft
"Suggestions" to the Council


Changes to Recommended Statutory Language.


1. Supervised Release


We should probably switch the order of sections (b) and (c)
of Proposed D.C. Code	 24-203A so that the determinate
sentencing provision comes first, with the supervised release
section to follow. What is currently proposed §203A(b) should be
amended to read as follows to give the Council flexibility to
further define an "adequate" period of supervised release or to
make other amendments:


"(b) The court, when imposing a sentence of
imprisonment, shall also impose an adequate term of
supervised release to commence after imprisonment."


Subsections (b)(1)-(3) of the current draft should therefore be
deleted.


2. Youth Rehabilitation Act (YRA)


I do not believe that we should amend the YRA in any way at
this time, but instead include this issue for further study and
recommendation by the Advisory Commission which will be created
by the Council. The Council can then include any needed
amendments in the omnibus legislation it passes following the
Advisory Committee study and recommendations on all of these
related issues.


AN EQUAL OPPORTUNITY EMPLOYER







I think there is a strong argument that the 85t time-served
requirement from federal truth-in-sentencing (TIS) law does not
apply to YRA offenders. The applicable federal TIS law requires
either 1) that offenders "serve not less than 85 percent of the
sentence imposed" or 2) that offenders serve "on average not less
than 85 percent of the sentence imposed." Section
20104(a)(1)(A)-(B) of the Violent Crime Control and Law
Enforcement Act of 1994 (as amended in 1996, codified at 42
U.S.C. 5 13704). The federal regulations implementing the TIS
law make clear that when speaking of the "sentence imposed," the
law is referring to sentences of prison time. See 28 C.F.R. 5
91.2(1)(3) (defining "truth in sentencing laws" as laws that
ensure, among other things, that "the prison time served is
appropriately related to the determination that the inmate is a
violent offender and for a period of time deemed necessary to
protect the public"). See also 28 C.F.R.	 91.4(b) (referring
repeatedly to sprison'time" and "prison" when discussing federal
TIS grant eligibility). Because YRA offenders are "committed for
treatment" and placed in "facilities for treatment," (D.C. Code
55 24-801(1), 24-802), they are not sentenced to "prison time" or
placed in "prison" within the meaning of federal TIS laws. Thus,
I believe that judges can continue'to order YRA "committments for
treatment" under the present version of the 'IRA even for
subsection (h) felonies committed after August 5, 2000. If this
argument is incorrect, the Advisory Commission can study the
issue and make a recommendation to the Council on the options for
legislative amendments.


3. Drug Court


We need to do two things: 1) specifically provide that drug
court participation is voluntary, and 2) include in the duties of
the Advisory Commission that it study and make recommendations on
how to incorporate the drug court into the new supervised release
statute and programs.
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SUWESTIONS FOR FURTHER COUNCIL ACTION


The Immediate Annointment of an Advisory Commission


The changes in sentencing law because of the Revitalization
Act automatically go into effect on August 5, 2000. However, the
Council retains the power to change any of the District's
sentencing laws (so long as the change meets the requirements of
the Revitalization Act) and implement its own, new comprehensive
sentencing system before that time. Major sentencing reform,
like tax or business regulation reform, is a very complex and
technical venture requiring data, expert study, detailed•
recommendations and community input before final Council action.
In recent years, no state has accomplished this in less than 2-3
years (many have taken longer), and no state has even Attempted
this without using an advisory commission of experts and
practitioners to do the initial study and recommendations.
Because of the August 2000 deadline, the Council must act
immediately to form an Advisory Commission to oversee the data-
gathering project needed at the outset, which itself with take 6-
12 months. Approximately $750,000 left over from the TIS
Commission can fund the study and the new panel. Because of the
complex and interrelated nature of the sentencing changes which
must be made, the Council should await Advisory Commission
recommendations and then consider omnibus action.


It is critical that the Advisory Commission be established
immediately so that a body accountable to the Council and
District citizens, rather than the Justice Department or the
Trustees, oversee the data collection project. Furthermore, the
the Advisory Commission should be established immediately so that
if there is a desire to implement sentencing guidelines for the
District, there will be time to write guidelines which reflect
the District's system, practice and values. Otherwise, the
Commission will have to rush and would inevitably do a poor job
with guidelines, creating a desire to simply copy the federal
sentencing guidelines or some other state's guidelines to meet
the deadline, rather than writing guidelines which work best for
the District.


[I believe that the D.C. Bar proposal for an advisory
sentencing was quite thoughful and comprehensive. Thus, I
obtained it on disk from Niki Kuckes and have made some changes
to it based on our recent discussions and meetings. For the most
part, the amendments make clear that this is an advisory body to
the Council with a three year life; the Council can extend the
life of the body if it wishes to do so and funds are available
for that purpose. $750,000 should be more than enough to fund
the Advisory Commission for three years. I did not have time to
edit all of the commentary sections of the Bar Plan to reflect
those changes. I simply reproduce the Bar Plan below, with
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additions in bold and deletions •tri-kt%, so that you can see the
proposed changes:]


(3) Guidina Standards and Tasks. To guide the work of the
D.C. Advisory Sentencing Commission, and to make clear the tasks
that must be addressed in order to fully implement the
Revitalization Act by August 5, 2000, the enabling legislation
would contain substantive standards and tasks to guide the work
of the Advisory Sentencing Commission. This is essential to
ensure that this local body will indeed ressave make
recommendations to the Council regarding each of the problems
which members of this Commission have identified, but which this
body has not had sufficient time or information to resolve, given
the very short time frame set for its work by the Revitalization
Act and the lack of full-time staff. Most importantly, the D.C.
Advisory Sentencing Commission would be expressly charged to
ensure that these reforms are implemented without creating any
unintended increases in average sentence lengths or any
unwarranted sentencing disparities. Each of the Commission
members has acknowledged concern over these critical issues, but
the Commission itself has so far been unable to reach consensus
on a resolution. The enabling legkslation would spell out the
issues and express the Commission's intent not to create such
effects, while leaving specific solutions for determination
through a thoughtful and meaningful local process.


Below, we provide a working draft with the type of
statutory language that could be used to implement this proposal.
After each section, a brief commentary explains the reasons for
the inclusion of the specific provisions we have used.
Italicized language indicates the new provisions or phrases that
would be added to the D.C. Code; language proposed to be deleted
is stricken through.


--1
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STEP THREE: ESTABLISHING A LOCAL Advisory Sentencing COMMISSION


Add a new provision of D.C. law as follows:


§24-201. District of Columbia Advisory Sentencing Commission;
establishment and purposes


(a) Purposes. There is established as an independent
agency of the Government of the District of Columbia a Advisory
Sentencing Commission. The Commission's purposes shall be:


(i) To ensure, through regulations or proposed
legislation, that the criminal sentencing
provisions of the National Capital Revitalization
and Self-Government Improvement Act of 1997, P.L.
105-32, Title XI, Subtitle C, Chapter 2, are
implemented without creating unintended increases
or other unintended changes in the average lengths
of prison terms or unwarranted sentencing
disparities among defendants with similar records
who have been found guilty of similar criminal
conduct.	 •


(ii)To resolve, through regulations or proposed
legislation, certain specific policy issues raised
by the Revitalization Act, as set forth in
subsection (f) below, in a manner that ensures
that District criminal sentencing laws will
reflect the needs, interests and experience of the
District of Columbia and its citizens.


(iii) To establish sentencing policies and
practices for the District of Columbia
criminal justice system, through regulation
or proposed legislation, that will ensure
that for all felonies, an offender will have
a sentence imposed that:


(A) reflects the seriousness of the offense and
the criminal history of the offender;


(S) provides for just punishment;


(C) affords adequate deterrence to potential
future criminal conduct of the offender and
others;


(D) provides the offender with needed educational
or vocational training, medical care, and
other correctional treatment; and
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(E) provides for use of intermediate sanctions in
appropriate cases.


(iii)	 To Bait.; on an annual baoio the operation f 


to 	 furth,r changer) or


(iv)TO gather, review and analyze data related to
criminal sentencing practices in the District of
Columbia, and to make such data available to the
public, through annual reports and other
appropriate measures to ensure public access.


(v) To encourage thc development and work with the
Offender Supervision Trustee, the Superior Court
and the Federal Bureau of Prisons to develop a
plan for implementation of intermediate sanctions
in appropriate cases as a sentencing option,
consistent with protecting public safety.


(vi)To
ef C	 t- predict changes in the size of the
prison population caused by changes in sentencing
policies and practices, and to prevent unintended
or unwarranted increases in the District's prison
population without due consideration of the cost
in criminal justice resources, the effect on the
community, and the available correctional
capacity.


(vii) To enhance the effectiveness of the Drug
Court, and to consider recommendations for
adapting the methods and approach used in
Drug Court to other appropriate areas of
criminal sentencing.


(viii) To ensure that criminal sentencing policies
and practices in the District of Columbia are
neutral as to the race, sex, marital status,
ethnic origin, religious affiliation,
national origin, creed, socio-economic
status, and sexual orientation of offenders.


(ix)To make such other recommendations, rules or
reports as may be appropriate to enhance the
fairness and effectiveness of criminal sentencing
policies and practices in the District of
Columbia.


(b) Membership of Commission. The District of Columbia
Advisory Sentencing Commission shall consist of eleven voting


-6-







members and three nonvoting members, to be appointed as set forth
below. The Commission may act by an affirmative vote of at least
six of its voting members. A Chairman of the Commission shall
elected by the voting members.


(i) Voting Members. The voting members of the
Commission shall consist of the following:


JA) Two Superior Court judges, to be appointed by
the Chief Judge of the D.C. Superior Court;


(B) The United States Attorney for the District
of Columbia, or his designee;


(C) The Director of the D.C. Public Defender
Service or his designee;


(D) A member of the District of Columbia Bar
whose practice includes criminal law, to be
appointed by the Mayor upon the
recommendation of the President of the
District of Columbia Bar;


(E) The Director of the District of Columbia
Offender Supervision, Defender and Court
Services Agency or his designee, or, until
that agency is established, the Pretrial
Services, Defense Services, Parole, Adult
Probation and Offender Supervision Trustee or
his designee;


(1') The Corporation Counsel for the District of
Columbia or his designee;


(G) A professional from an established
organization devoted to research and analysis
of sentencing issues and policies, to be
appointed by the Chief Judge of the Superior
Court of the District of Columbia. in
consultation with the Mayor;


(H) A legal academic knowledgeable about criminal
sentencing issues and policies, to be
appointed by the Chief Judge of the Superior
Court of the District of Columbia in
consultation with the Mayor and upon the
.reeemmendet-4ee-e4-the Dean of the District of
Columbia School of Law;


(I) Two citizens of the District of Columbia who
are not attorneys, to be appointed by the
Chief Judge of the Superior Court of the
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District of Columbia, in consultation with
the Mayor.


(ii) Nonvoting Members. The non-voting members of the
Commission shall consist of the following:


(A) The Director of the District of Columbia
Department of Corrections or his designee;


(B) The Chief of Police for the District of
Columbia or his designee;


(C) The Director of the United States Bureau of
Prisons or his designee.


•	 (c) Compensation. Members of the Commission shall serve
without compensation, except that the citizen members of the
Commission shall be compensated at the rate of $50 for each day
or part thereof spent on Commission activities. Each member
shall be reimbursed by the District of Columbia for reasonable
expenses incurred in the performance of their official duties.


.-
(d) Term of Office. Each member shall be appointed for a


term of three years, and shall continue to serve during that time
as long as he occupies the position which made him eligible for
the appointment. Th- Mayor ohall cnourc that the term° of the


member° ohall bc initially appointed for term° of throe yoo...o,


While in office, members of the Commission shall be subject to
removal by the Mayor Chief Judge of the Superior Court of the
District of Columbia only for neglect of duty or malfeasance in
office or for other good cause shown. An appointment may be made
to fill an unexpired te
full termo.


(e) Commission Staff and Meeting Procedures. The
Commission shall hire a director and other necessary personnel,
who shall serve at the discretion of the Commission. The
Commission shall also contract for appropriate office space,
equipment, and other materials as necessary to carry the
Commission's official functions. The Commission shall meet at
least once each month until Auguot 5, 200G, and thereafter ohall
meet at leapt once each quarter, and more frequently as may be
necessary to conduct the Commission's official business. A
majority of voting Commission members shall constitute a quorum.
The Commission's business shall be conducted at public meetings
held in compliance with the open meetings act, D.C. Code 5 1-
1504. The Commission may also hold public hearings, receive
testimony, and call witnesses to assist the Commission in the
exercise of its powers.
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(f) Tasks of Commission. In addition to such other
measures as may be necessary to fulfill its statutory purposes,
the Commission's tasks shall specifically include the following:


(1) Deadline for Comprehensive Study. By December 31,
1998, to prepare a comprehensive study of current
criminal sentencing practices in the District of
Columbia, including but not limited to an
assessment of the average lengths of sentences
imposed, the average length of sentences served,
the proportion of offenders released upon their
first parole eligibility date, and any unwarranted
disparities in sentencing.


(2) Deadline for Report. By April 5, 2000, to report
to the D.C. Council with a recommended set of
measures to implement the Revitalization Act to
ensure that the purposes of this law, as set forth
in S24-201(a) above, are fulfilled as well as the
purposes and requirements of the Revitalization
Act. Such measures may be in the form of
administrative regurations, proposed legislation,
or both; if they are in the form of administrative
regulations, they shall become effective on August
5, 2000, if the D.C. Council takes no action upon
them by June 5, 2000. Prior to April 5, 2000, the
Advisory Commission shall provide quarterly
progese reports to the D.C. Council.


(3) Contents of Report. The Commission's report, as
required by subsection (b) above, shall include at
least the following issues, and such other issues
as the Commission deems appropriate:


(A) A recommendation as to whether determinate
sentencing should be extended to all felonies
or some additional groups of criminal
offenses under District of Columbia law
beyond those specified in section 11211(h) of
the Revitalization Act.


(B) An assessment of current sentencing practices
in the District of Columbia, and of any rules
and principles for determining the sentence
to be imposed, whether administrative or
legislative, necessary to ensure that no
unintended increases or other unintended
changes in average lengths of sentences or
unwarranted sentencing disparities result
from the implementation of the Act.
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CC) A projection of the impact, if any, on the
size of the District's prison population of
the implementation of the Act as proposed by
the Commission.


(D) An assessment as to whether, as implemented,
the Commission's recommendations will be
neutral with respect to race, sex, marital
status, ethnic origin, religious affiliation,
national origin, creed, socio-economic
status, and sexual orientation of offenders.


(E) An evaluation of the appropriate limits and
conditions on terms of supervised release,
including whether there should be a mechanism
for changing the length of a term of


• supervised release after its imposition, and
any limitations that should apply with
respect to the ratio between a prison term of
sentence and a supervised release term of
sentence under 5 24-203.1.


(F) A determination of the appropriate length in
years of a life sentence for purposes of the
determinate sentencing procedures established
under 5 24-203.1.


(G) An assessment of the intermediate sanctions
now available in the District's criminal
justice system and those that should be
available, the development of a plan to
ensure the availability of appropriate
alternatives to incarceration for suitable
offenders and sufficient funding for such
programs, and recommendations for rules or
principles to govern a judge's imposition of
intermediate sanctions as part of a criminal
sentence.


(H) Recommendations to maximize the effectiveness
of the Drug Court, including an assessment as
to whether such measures may be effectively
expanded into other areas of the District's
criminal justice system.


(I) An assessment as to whether multiple
sentences should run concurrently or
consecutively, and whether any limits should
be placed on prison terms that may be imposed
upon consecutive sentences imposed under §24-
203.1.
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(J) An assessment as to whether special release
or sentencing rules should apply with respect
to certain categories of offenders or
prisoners, such as the young, elderly, infirm
or terminally ill.


(K) An evaluation as to whether any other changes
are necessary in any of the District's
criminal sentencing laws, including but not
limited to those governing statutory maximum
sentences, mandatory minimum sentences, and
rights of appeal, to implement the purposes
of the Revitalization Act and of this law.


(a) Standards for Sentencing Guidelines. If the
Commission decides to issue a system of sentencing
guidelines as part of its report as required by
subsection (b) above, any such body of guidelines:


(A) shall specify whether to impose a sentence of
probation, a term of imprisonment, and/or a
fine, and the amount or length of each;


(B) shall include provisions for the application
of intermediate sanctions in appropriate
cases;


(C) shall be binding upon the court but
sufficiently flexible to permit
individualized determinations in each case;


(D) shall be appropriate t41 the high volume of
criminal cases brought in D.C. Superior
Court;


(E) shall provide that an offender's punishment
shall be based on the offense of conviction;
and


(F) shall be accompanied by proposed legislation
to provide for such appeal rights from
sentencing determinations as may be
appropriate or constitutionally required.


(S) Continuing Study and Annual Roporta. The


sentencing rcformo implemented under the
acvitalization Act or thio law, and ohall continuo
to gather and analyze the data ncccooary to aaocoo
the effect ef ouch rcfermo on criminal ocntcncing







prison population. Th. Ceadonion shall submit ta
ehc D.C. Council annual reports on ito work.


(6) Analysis of Correctional Impact. Any
recommendations by the Commission for regulatory
changes or legislative amendments relating to
crime, sentencing or correctional matters shall
take into substantial consideration existing


• correctional resources, including the availability
of intermediate sanctions, and shall be


• accompanied by an assessment of the impact, if
any, on the size of the District prison population
resulting from such change. The Commission shall
not recommend such changes unless it has made an
assessment that the costs of a recommended change
would be commensurate with the benefits to
criminal justice administration, without regard to
the identity of the particular governmental body
responsible for financing the correctional
facilities at issue.


(h) Cooperation From Other Agencies. Other agencies of the
District of Columbia government, including but not limited to the
District of Columbia courts, the Department of Corrections, the
Parole Board, the Pretrial Services Agency and successor agencies
to any of these bodies, shall cooperate in providing such
information to the D.C. Advisory Sentencing Commission as may be
necessary to fulfill its statutory responsibilities.


COMMENTARY


This proposal, most fundamentally, would establish a
local, permanent administrative agency as the D.C. Advisory
Sentencing commission. This body would have the responsibility
to gather and analyze data, and to implement and propose
sentencing reforms necessary to put the Revitalization Act in
place without causing serious problems for the District's
criminal justice system. The Advisory Sentencing Commission
would be expressly charged with ensuring that no unintended
increases in average prison sentences resulted from
implementation of the Revitalization Act, and that no unwarranted
sentencing disparities were created. While guidance would be
provided to the Commission in the form of statutory purposes and
tasks, members of the Commission would have the discretion to
determine the most appropriate method and form in which to
implement these sentencing reforms in the District of Columbia.
Commission members would decide, for example, whether or not to
adopt sentencing guidelines, as well as the content of those
guidelines.
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It is well-recognized that a state administrative
agency such as a Advisory Sentencing Commission is the best forum
in which to develop thoughtful, meaningful, and balanced
sentencing reforms. The American Bar Association has explicitly
endorsed this position. It has emphasized that in the area of
criminal sentencing:


The legislature should create or empower a
governmental agency to transform legislative
policy choices into more particular
sentencing provisions that guide sentencing
courts. The agency should also be charged
with responsibility to collect, evaluate and
disseminate information regarding sentences
imposed and carried out within the
jurisdiction. . . . [Thiel function is 
performed most effectively through a 
sentencing commission."


ABA Standards for Criminal Justice, Sentencing, Standard 18-
1.3(a), (b) (emphasis added). Indeed, the "cornerstone" of the
ABA's sentencing standards is the iecognition that a "permanent
sentencing agency is an indispensable part of every criminal
justice system." Isl., Standard 18-4.1, Commentary at 150.1


Academic commentators share the same view. In an
influential piece written by Marvin Frankel and Leonard Orland,
for example, they concluded, "after revisiting the subject, that
a full-time, increasingly expert commission, with power to make
and revise sentencing-guideline ranges, remains the best
available approach to making ckiminal penalties rational, fair,
and suitably adaptable to changing circumstances." Frankel &
Orland, Sentencing Commissions and Guidelines, 73 Geo. L.J. 225
(1984) .


An increasing number of states have set up such
sentencing commissions, and have charged them with a variety of
tasks in the area of sentencing reform, including but not limited
to the development of sentencing guidelines.' While the United


' See also National Conference of Commissioners on Uniform
State Laws, Model Sentencing and Corrections Act, 10 U.L.A. Crim.
L. & Pro., 53-110 (1984 Supp.) (providing for creation of a
sentencing commission).


' Sentencing commissions now exist not only in the federal
system but also in many states, including: Arkansas; Delaware;
Florida; Kansas; Louisiana; Massachusetts; Maryland; Michigan;
Minnesota; Missouri; Montana; North Carolina; Ohio; Oklahoma;
Oregon; Pennsylvania; South Carolina; Utah; Virginia; and
Washington.
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States Sentencing Commission has come in for criticism,
principally because of perceptions of the severity, complexity
and inflexibility of the federal sentencing guidelines, the work
of many of these state sentencing commissions has been praised.'


We believe that the establishment of a D.C. sentencing
commission, adapted from state statutes creating similar
commissions, would create the most appropriate forum in which to
address and resolve the sentencing policy issues that will
inevitably remain to be resolved after this Commission's work.
Some of the important features of such a sentencing commission
are outlined below.


_s_riingsfaciamisart	 While the proposal
offered above is highly detailed, it is drawn this way
deliberately in order to provide the most concrete assistance to
the D.C. Council. It is essential that this Commission propose a
statute that, if passed, would allow the Advisory Sentencing
Commission to begin its work immediately because of the very
significant time required to study and propose such reforms.


In Massachusetts, for example, while the state
sentencing commission was initially assigned a one-year period in
which to issue sentencing guidelines, its work took three years
to complete.' Minnesota's sentencing commission took two years
to issue sentencing guidelines. Other commissions, similarly,
have taken years to complete their work.


While the Revitalization Act will not affect felony
sentences until August 5, 2000, as a practical matter, that
leaves only approximately two years for a sentencing commission
to gather and study all of the necessary data, come up with
recommendations, promulgate sentencing guidelines should it
choose to do so, and complete its initial work. Realistically
speaking, this leaves little time. It is thus essential to
propose enabling legislation that will, in effect, allow a D.C.


3 See e.o. ABA Criminal Justice Standards, Sentencing,
Commentary to Standard 18-4.1 at 148, n.2 ("The drafters found
much promise in the sentencing commission model as it exists in
states such as Minnesota, Washington, Pennsylvania, Oregon, and
North Carolina."); Frase, "Sentencing Guidelines in the states:
Lessons for State and Federal Reformers," 6 Fed. Sentencing Rep.
at 123 (Dec. 1993) (state guideline systems have "generally
achieved broad acceptance once adopted").


4 Compare Mass. H.B. No. 5682, Ch. 432, §5 (commission
shall submit guidelines "within twelve months") with
Massachusetts Lawyers' Weekly, p. 10 (June 16, 1997) (reporting
on three-year effort to develop guidelines).


- 14 -







Advisory Sentencing Commission to hit the ground running. (Sy
the same token, of course, it is essential that this Commission
do everything it can now to ensure that there will be sufficient
funding for such a commission to be established beginning early
next year).


Informational Functions. As the AEA has emphasized,
the informational function of a sentencing commission is
critical. This agency "should be the information center for all
elements of the criminal justice system," and should "collect,
analyze and disseminate information on the nature and effects of
sentences imposed and carried out." ABA Criminal Justice .
Standards, Sentencing, Standard 18-4.1(b). The ABA also
recognizes the importance of a sentencing commission's
*responsibility to provide information concerning the sentencing
system .	 . to members of the bar and to the general public."
Id.


Equally important, such a sentencing commission should
play a predictive role in anticipating the effects of changes in
sentencing laws. As the ABA has put this point, "Etlhe agency
should develop means to monitor, evaluate, and predict patterns
of sentencing, including levels of severity of sentences imposed
and relative use of each type of sanction." Id.' This is
critical because of the growing recognition that sentencing
policy must take account of the financial and other costs to
society created by increasing criminal sentences. As the ABA has
described this principle, in "designing or changing the criminal
justice system, the legislature should consider financial and
other costs of carrying out sentences imposed." ABA Standards
for Criminal Justice, Sentencing, Standard 18-2.3(a).


This predictive function is critical here even though
the federal government, not the District, will pay to house
convicted felons. If the Commission does not monitor effects of
any sentencing changes on the District's prison population, there
could be disastrous results for the local community. Already, a
disturbingly high proportion of District residents are
incarcerated. Any further increase could detrimentally affect
family ties, employment rates, children's education, and other
basic community needs.


To this end, the proposal would require the Commission,
before issuing any regulatory changes or proposed legislative
amendments, to take into substantial consideration existing


See also, e. g . Frase, "Sentencing Guidelines in the
States: Lessons for State and Federal Reformers," 6 Fed.
Sentencing Rep. at 127 (Dec. 1993) (explicitly linking sentences
to available correctional resources will be "an essential feature
of future reforms").
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correctional resources, including the availability of
intermediate sanctions. The Commission should not issue
recommendations that would result in increased correctional costs
without an assessment that the added cost is worth the added
benefit — and under the unique structure here, it is critical
that this assessment be made without regard to which governmental
entity will be responsible for those costs. This simply reflects
principles of good government. Similar provisions are contained
in Kansas and Minnesota law. pee Laws of Kansas 5 74-9101
(sentencing commission shall "take into substantial consideration
current sentencing and release practices and correctional
resources, including but not limited to the capacities of local
and state correctional facilities"); Minn. Stats. 5 244.09,
subd.5(1) (same).


Recognizing the importance of all of these
informational functions — and the frustration of the members of
this Commission with the difficulty of gathering and analyzing
the information needed within the short time period provided —
our proposal would impose a number of informational
responsibilities on the D.C. Advisory Sentencing Commission.
That body would be charged, among other things, with gathering
and analyzing sentencing data, predicting impacts on prison
populations, drafting annual reports, and disseminating
information to the public. Many of these provisions find
counterparts in state statutes. al, e. g ., Minn. State. 5
244.09, subd. 6; Mass. H.S. No. 5382, Ch. 432, 51(c)(7); Revised
Code of Wash. 5 9.94A.040(2)(d)(1).


Diverse Representation on The Advisory Sentencing
Commission. The composition of the Advisory Sentencing
Commission is, obviously, an important issue. The ABA emphasizes
that such a commission should include "lay persons and persons
with varying perspectives and experience within the criminal
justice system and with sentencing processes." It notes that a
diverse commission would include "at least one representative of
the judiciary, prosecuting authorities, defense bar, and
correctional and Probation agencies." ABA Criminal Justice
Standards, Sentencing, Standard 18-4.2.


State sentencing commissions vary widely in size and in
their specific make-up, as well as the means of appointment of
members. Compare, e.g., Minn. State. 5 244.09, subd. 2 (9-member
sentencing commission), Ark. Code 5 16-90-802(b)(1) (same) with
North Carolina state. 5 164-37 (28-member sentencing commission).
In the proposal above, we have sought to recognize and include in
the Commission's membership representatives of all of the
perspectives in the District of Columbia's criminal justice
system, and the different groups involved in criminal justice in
this community. We are hopeful that this proposal will result in
a balanced and effective sentencing commission, one that will
bring "knowledge and experience" to the commission's work, as
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well as an ability "to adopt a systemic, policy-making
orientation." ABA Standards for Criminal Justice, Sentencing,
Standard 18-4.2(a)(ii).


In making appointments pursuant to this provision, it
will be important that members "not function as advocates of
discrete segments of the criminal justice system." 	 Standard
18-4.2(a)(ii). Rather, they should be appointed with the
aspirational goal that members will "aim toward consensus
positions rather than an adversarial resolution of issues." Id.,
Commentary at 154. While this is not spelled out in the •
statutory language, it is an important point to include in the
legislative history.


To explain the derivation of several other provisions
of the above proposal, they are drawn from the following state
sources:


- The appointment mechanism for selecting the members is
drawn from similar provisions in Minnesota law. See
Minn. State. 5 244.09, subd. 2.


- Three year terms are proposed, with a limit of two full
terms to be served by any one person, based on similar
terms in other states. Compare Ore. Crim. Pro.
137.653(4) (3-year terms); Revised Code of Wash. 5
9.94A.060(3) (a) (3-year terms); but see Minn. Stets. 5
244.09, subd. 3 (4-year terms); Mass. H.B. No. 5682,
Ch. 432, 5 1(b)(1) (6-year terms).


▪ Members would not be compensated, except for the
citizen members, but would be reimbursed for their
reasonable expenses. See, e.g., Minn. Stets. 5 244.09,
subd. 4.


- Members would be removable only for neglect of duty or
malfeasance in office or for other good cause. See,
e.g., Mass. H.B. No. 5682, Ch. 432, 51(a).


An affirmative vote of a majority of the Commission's
voting members would be required for any official
action. See, e.g., Mass. H.B. No. 5682, Ch. 432,
Sl(d).


Advisory Sentencing Commission's Tasks. While a number
of state sentencing commissions have been expressly tasked to
draw up sentencing guidelines, others have been assigned far
broader responsibilities to assess sentencing practices and
propose reforms. See, e.g., Revised Code of Wash. 5 9.94A.040;
N.C. Gen. Stets. 5 164-42.1. We believe that such a broad
mission is appropriate for the D.C. sentencing commission here,
so as not to prejudge the appropriate resolution of the many
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issues that will be left open after implementing the changes
strictly necessary under the Revitalization Act.


Sentencing Commission would be
specific issues left open in
not be limited in its
than by the basic purposes and


Thus, the D.C. Advisory
assigned to report on a number of
this Commission's work, but would
resolution of those issues, other
guidelines set forth in this law.


In keeping with the ABA Standards, the new commission's
"first task, prior to the creation of sentencing provisions,
should be a detailed empirical study of prior sentencing patterns
in the jurisdiction." ABA Standards For Criminal Justice,
Sentencing, Standard 18-4.3(b). It will also be important that
the Commission develop "Tp]rojections regarding the impact of any
proposed sentencing provisions." Id.


With respect to sentencing guidelines, while we believe
the Commission should decide whether or not to adopt guidelines,
any guidelines that are issued should be subject to certain
specific principles. These principles reflect important lessons
learned through the experience of other states and studies of
academic experts in the field. They would provide that:


- The sentencing guidelines should be binding on the
court. See ABA Criminal Justice Standards, Sentencing,
Standard 18-3.1, Commentary at 41 ("T inkle Standards do
not recommend that presumptive sentences be merely
advisory. The states that have experimented with such
systems have found that voluntary sentencing provisions


• do little to further the goals of determinacy.").
- At the same time, the guidelines should contain plenty


of flexibility to allow for individualized sentencing
determinations, both by providing a range of discretion
igertle tt.(lirsractle 


allowing
See, e.g.,tIcre:


ABA Standards for Criminal Justice, Sentencing,
Standard 18-4.4, Commentary at 166 ("T inkle departure
power is a central structural device for balancing the
sentencing discretion exercised respectively by
commissions and courts.").
Sentencing should be based on the offense of
conviction, not on an assessment of other alleged
conduct, as under the federal sentencing guidelines.
The ABA standards expressly state that sentencing
should be determined "with reference to the offense of
conviction" and "should not be based upon the so-called


• 'real offense,' where different from the offense of
conviction." ABA Standards for Criminal Justice,
Sentencing, Standard 18-3.6. They note, as well, that
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"most states that have adopted sentencing guidelines
have followed an offense-of-conviction model."•Id.,
Commentary at 65.4


Appropriate avenues of appeal should be provided from
sentencing decisions based on a sentencing guidelines
system. See, e.g., 18 U.S.C. 5 3742; Del. Code 511-
6581(g).


Intermediate Sanctions. Finally, it is also important
that the D.C. Advisory Sentencing Commission be specifically
charged with addressing the issue of intermediate sanctions, and
with proposing a plan for ensuring the availability of sufficient
facilities — including the funding for such programs. Many
modern sentencing reforms recognize the critical importance of
providing for sanctions less restrictive than full incarceration
in appropriate cases. pee e.g., N.C. Gen. Stets.	 164-42.2
(directing sentencing commission to "recommend a comprehensive
community corrections strategy and organizational structure") .7


Addressing this issue is particularly crucial here
because of the negative incentives that will be created if the
District is required to fund facilities such as halfway houses,
but is not required to pay if an offender is sent to prison.
Finding a reasonable way to resolve this problem is essential,
and will require participation of the Justice Department and the
Bureau of Prisons.


g See also, e.g., Erase, "Sentencing Guidelines in the
States: Lessons for State and Federal Reformers," 6 Fed.
Sentencing Rep. at 123 (Dec. 1993) ("all state guidelines systems
(as well as the ABA Standards) reject routine sentence
enhancements based on unconvicted, 'real offense' factors") . see
also id. at 124-25..


7 See also, e.g., Prase, "Sentencing Guidelines in the
States: Lessons for State and Federal Reformers," 6 Fed.
Sentencing Rep. at 123 (Dec. 1993) (state reformers have given
"increasing emphasis to the development and structuring of non-
prison sanctions, especially for non-violent and first
offenders").
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TO:	 Fellow Members of the' District of Columbia Truth-In-
Sentencing Commission


FROM:	 Robert L. Wilkins, Special Litigation Counsel -FLO
Public Defender Service for the District of Columbia


DATE:	 October 10, 1997


RE:	 Draft Statutory Language to Comply With Truth-In-
Sentencing Requirements'


I submit the following draft proposal to meet the Truth-In-
Sentencing Requirements for discussion. This proposal should
satisfy home rule concerns and should not have a potential effect
of increasing the average prison term served for District
offenders, which is already two to three times the national
average.


Attached is proposed statutory language which would bring
the felonies described in Section 11212(h) of the Revitalization
Act in compliance with the Federal Truth-In-Sentencing Rules
applicable to determinate sentencing schemes. See Proposed D.C.
Code § 24-203.1 (attached). This proposal was modified from the
statutory scheme developed in Minnesota, which has already been
ruled by the Justice Department as complying with Federal Truth-
In-Sentencing requirements. This proposal would allow the
District to retain a sentencing scheme which works much like the
status quo, but in a determinate sentencing system. In this new
system, the court would impose a total executed sentence
consisting of two parts: the prison term of sentence and the
supervised release term of sentence. Just as the law currently
provides, the prison term of sentence could not exceed one-third
of the maximum sentence specified in the statute. Similarly, the
supervised release term could not exceed two-thirds of the
maximum sentence provided by statute. Thus, the total executed
sentence (the sum of the prison term of sentence and the
supervised release term of sentence), could not exceed the
maximum sentence already provided in the statute. To simplify
matters, the proposed statute specifies a specific term of years


AN EQUAL OPPORTUNITY EMPLOYER







equivalent to the maximum of a "life" sentence as follows: 45
years for all life offenses (3 times the current minimum-maximum
sentence), except for second degree murder (which is 60 years --
3 times the minimum-maximum sentence of 20 years) and first
degree murder (which is 90 years -- 3 times the minimum-maximum
of 30 years).


This proposal allows the court to impose a sentence which is
similar in all respects to the sentences currently imposed. The
prison term of sentence would work the same as the "bottom"
number works now, with the offender serving that prison term of
sentence (minus any good time he earns) before he is placed on
supervised release. The court sets the period of supervised
release, which would be for any adequate period up to two times
the length of the prison term of sentence. This proposal also
includes provisions to simulate the current practice of the
Parole Board, allowing an extension of the prison term of
sentence in certain circumstances. First, if the offender is
facing a sentence for an offense which has been enhanced by any
provision (such as a "while armed" enhancement or a repeat
offender enhancement), then the court can impose a prison term of
sentence which is half of the maximum faced by the offender. For
example, an offender facing sentence for first degree sexual
abuse would face a maximum sentence of 15 years in prison,
followed by 30 years on supervised release; but an offender
pending sentence for first degree sexual abuse while armed would
face a maximum sentence of 22-1/2 years in prison, followed by
22-1/2 years of supervised release. In addition, the proposal
contains a "bad time" provision, which provides that an offender
who commits a rules violation in prison that would be a criminal
offense under District or federal law can receive an extension of
up to 90 days to their prison term.' Thus, just as our current
Parole Board extends prison terms for serious institutional
violators, persons who use weapons in the commission of offenses,
and serious repeat offenders, this proposal allows prison terms
of sentences to be lengthened for similar appropriate
circumstances.


Similar to the Justice Department proposal, this proposal
recommends that the Commission simply write a statute which
directs trial judges to impose felony sentences which reflect the
various standards and criteria outlined in the statute. In
addition, this proposal provides that good time credit for all
felony sentences shall be provided in accordance with 18 U.S.C. S


' The time added to the prison term of sentence is
subtracted from the supervised release term of sentence.
Minnesota and Ohio have similar "bad time" provisions. Ohio,
like Minnesota, satisfies Federal Truth-In-Sentencing
requirements.
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3624(b), that an adequate period of supervision follow release
from any prison term of sentence, and that no prison term of
sentence may be less than any minimum term required by current
law.


There are several issues which need to be added to the
agenda of the next meeting. First, the Commission should address
the pending motion that we respect home rule in our actions--in
other words that we seek to comply as much as possible with the
stated views and actions of the elected representatives of the
District of Columbia in making our recommendations. Second, the
Commission should address the pending motion that we not take
action which has the potential effect of increasing the average
prison term served by District offenders, since the
Revitalization Act does not require prison time served to
increase and there is no need for average time served in prison
to increase (since it is already among the highest in the
nation). Third, the Commission should discuss staffing issues
and data collection issues; and in conjunction with this
believe that the Commission should conduct a racial impact study
of the various proposals being considered to comply with our
statutory mandate to make "race neutral" recommendations.
Fourth, given that much of the public concern with sentencing
under the Revitalization Act has related to the very real
potential that many offenders will be housed very far away from
the District, the Commission should investigate and discuss
potential recommendations to increase the use of alternative
sanctions and community corrections, which would allow at least
some minor offenders who are not eligible for standard probation
to be punished here in the District.
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Proposed D.C. Code	 24-203.1 [for §(h) felonies] 


In imposing sentence on a person convicted in the District
of Columbia of a felony listed in § 11212(h) of the National
Capital Revitalization and Self-Government Improvement Act of
1997, the following shall apply --


(a) the judge imposing such sentence shall impose a
total executed sentence which consists of a prison term
of sentence and a supervised release term of sentence.
The total executed sentence shall not exceed the
maximum sentence fixed by law, with the prison term of
sentence not exceeding one-third of the maximum
sentence and the supervised release term of sentence
not exceeding two-thirds of the maximum sentence.
Where the maximum sentence specified by statute is life
imprisonment, that maximum sentence equates to 90 years
for first degree murder, 60 years for second degree
murder and 45 years for all other offenses.


(b) If an offender is facing a maximum sentence which
has been enhanced by any provision, then the court may
impose a prison term of sentence not exceeding one-half
of the maximum sentence fixed by law and a supervised
release term of sentence not exceeding one-half of the
maximum sentence fixed by law.


(c) An offender serving a prison term of sentence
pursuant to this section who commits a disciplinary
rules violation which would constitute a violation of
District or federal law may be punished by the
[appropriate official] with an extension of the prison
term of sentence of up to 90 days for each such
violation (in addition to loss of any good time
credit).


(d) A person sentenced to a prison term of sentence
shall receive good time credit towards service of the
prison term as provided in section 3624(b) of title 18,
United States Code.


(e) The prison term of sentence imposed shall not be
less than any minimum term required by law, and every
prison term of sentence shall be followed by an
adequate term of supervised release.







Proposed Amendments to D.C. Code	 24-203 rfor all felonies] 


(d) For all felonies, the court shall impose a
sentence which 1) reflects the seriousness of the
offense and the criminal history of the offender, 2)
provides for just punishment, 3) affords adequate
deterrence of potential future criminal conduct of the
offender and others, and 4) provides the offender with
needed educational or vocational training, medical
care, or other correctional treatment.


(e) Offenders serving a term of imprisonment for any
felony shall receive good time credit towards service
of the prison term as provided in section 3624(b) of
title 18, United States Code.
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PROPOSED STATUTORY LANGUAGE


Proposed D.C. Code 24-265.1:


(a) The court, upon motion of the Offender Supervision,
Defender, and Courts Services Agency, may reduce the term of
imprisonment of a person convicted of any felony that was
committed on or after August 5, 2000 and sentenced to a
determinate term of imprisonment which is not subject to parole
only where it finds that:


(1) the inmate is permanently incapacitated or
terminally ill because of a medical condition which was not
known to the court at the time of sentencingl , and the
release of the inmate under supervision is not incompatible
with the welfare of society; or


(2) the inmate is a "geriatric inmate" who is 65 years
or older and has a chronic infirmity, illness or disease
related to aging, and the release of the inmate under
supervision poses a low risk to the community; or


(3) the inmate has shown., by reason of his or her
training and responsiveness to rehabilitative programs, that
there is a reasonable probability that he or she will live
and remain at liberty without violating the law, that his or
her immediate release is not incompatible with the welfare
of society, and that any minimum sentence which is
prescribed by D.C. Code 24-203(b) has been served.


(b) The court shall have the power and authority to obtain
any necessary documentation concerning the inmate's medical
history and prognosis, institutional behavior and adjustment, and
criminal history from the Federal Bureau of Prisons or any
facility operating under contract with the Bureau of Prisons.
The court may also request that additional medical evidence be
produced or that additional medical examinations be conducted.


This language was modified somewhat because there are
some medical conditions (e.g. cancer, HIV) which are latent and
may not be known to the offender or the judge at the time of
sentencing even though they "exist."
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Alternate Proposed D.C. Code Section 24-265.1 


Replace section (a) of Wilkins proposal with the language below.
Section (b) would be the same.


(a) Upon a motion by the Director of the Federal Bureau of
Prisons, the court may reduce the term of imprisonment to be
served by any person convicted in the District of Columbia of any
felony that was committed on or after August 5, 2000 and
sentenced to a determinate term of imprisonment which is not
subject to parole, based upon finding that:


(1)the inmate is permanently incapacitated or terminally
ill because of a medical condition which was not know to the
court at the time of sentencing, and the release of the inmate
under supervision is not incompatible with the welfare of
society; or


(2) the inmate is 65 years or older and has a chronic
infirmity, illness or disease related to aging, and the release
of the inmate under supervision poses a low risk to the
community.
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D.C. Code 24-266:


[Persons released following a sentence reduction for medical
• or geriatric reasons in a determinate sentencing regime should
have the same eligibility for public assistance as those persons
released on medical or geriatric parole in an indeterminate
sentencing regime. Thus, I propose simply adding "or release for
medical or geriatric reasons pursuant to D.C. Code § 24-265.1"
after the phrase "medical or geriatric parole" wherever it
appears in this section.]


D.C. Code S 24-267:


[Make this provision applicable to inmates serving
determinate prison sentences as in D.C. Code 24-266. Note to
the Council that because determinate sentencing eliminates the
Parole Board, it may want to consider giving the judge the option
to reduce sentences for geriatric and medical reasons even for
these serious offenses, particularly since judges will have the
authority to order such long terms of imprisonment at
sentencing.]
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BUREAU OF PRISONS VIEWS ON "BAD TIME" PROPOSAL


One draft proposal for implementing the Revitalization Act


included a provision that would have allowed the Bureau of


Prisons (BOP) to increase inmates' maximum prison term by


imposing "bad time." The Bureau of Prisons and several members of


the Commission have substantial concerns regarding such a


proposal. These concerns are equally strong regardless of


whether the Bureau of Prisons is given direct authority to


increase inmates' length of stay through imposition of bad time,


or the Bureau is authorized to recommend to the sentencing court


an increase in the length of stay based on "serious institution


misconduct."


The "bad time" provision was described as follows: inmates


who committed a rules violation in prison that would be a


criminal offense under District or federal law could receive an


extension of up to 90 days to their prison term. Under the


proposal, the Bureau of Prisons' administration of "bad time"


would be similar to the manner in which the Parole Board


currently exercises its discretion to deny parole (and thereby


extend inmates' length of stay beyond the minimum term) for


inmates who engage in serious institutional misconduct.


The Bureau of Prisons believes that, for the following


reasons, the "bad time" provisions as proposed would be


detrimental to the District's criminal justice system:' First,


The "bad time" provisions arguably conflict with existing
good time provisions found in 18 U.S.C. 3624, which are
applicable to D.C. Code felons under the Revitalization Act.







this provision would introduce a substantial element of ambiguity


into the sentence for defendants (and eventually, prisoners).


Presently, federal defendants sentenced to a term of imprisonment


are given a Statutory Release Date which will be the date they


are actually released from prison unless they are found guilty of


a prohibited act and have good time forfeited or disallowed, in


which case their date moves back by the number of days lost.


Inmates are also given an "Expiration Full Term" date which is


the last date that the inmate could be released from prison,


presuming the loss of all possible good time that could be earned


(and then disallowed and/or forfeited). The introduction of a


"bad time" mechanism would make it impossible to predict when an


inmate would be released since his term could be extended


(indefinitely) through the imposition of 90 day increments of


"bad time." Hence, a "bad time" provision would undermine the


principle of predictability and certainty that truth-in-


sentencing is intended to provide.


Second, "bad time" would give rise to potential or perceived


conflicts of interest for the Bureau of Prisons, since it could


conceivably be used to manage population levels (e.g.,


intentionally impose "bad time" in order to fill empty beds or


suspension of such sanction in times of serious overcrowding).


Section 3624 provides in part that "a prisoner shall be released
by the Bureau of Prisons on the date of the expiration of the
prisoner's term of imprisonment, less any time credited toward
the service of the prisoner's sentences as provided in subsection
(b)." Implementation of the "bad time" proposal would contradict
this provision.







Thus, this motivation could be imputed to BOP by inmates and


others.


Third, the "bad time" provisions would undoubtedly create a


contentious relationship between staff and inmates that has never


before existed in the BOP. Giving corrections staff the


authority to lengthen a term of imprisonment imposed by the judge


could undermine the role that staff should be playing to work


with inmates in a positive way to encourage positive adjustment


to prison and preparation for a successful return to the


community following service of sentence. Bureau of Prisons staff


encourage inmates to make the best possible use of their time


spent in confinement, to focus on improving their skills through


work, education, drug relapse avoidance, etc. Introducing the


"bad time" provisions would change the nature of the relationship


between staff and inmates and make it more difficult for staff to


successfully encourage inmate positive behavior.


Finally, in order for the Bureau of Prisons to impose "bad


time" in a manner that comports with the Constitution and other


federal laws, it would need to establish additional due process


requirements presumably including a more rigorous evidentiary


standard and appropriate opportunity for review. This process


would add complexity to an already very complicated disciplinary


hearing process.
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Pretrial Services, Defense Services, Parole,
Adult Probation and Offender Supervision


Office of the Trustee
Washington. DC 20001


March 3, 1998


The Honorable Eric H. Holder, Jr., Chairman
District of Columbia Truth-in-Sentencing Commission
950 Pennsylvania Avenue, Northwest Rrn. 4111
Washington, D.C. 20530


Dear Mr. Holder:


The most striking and heartening finding of the Drug Court in the District of
Columbia and other such courts throughout the country is the effectiveness of imposing
graduated sanctions for drug use by defendants under supervision in the criminal justice
system. Of all the treatment modalities that have been studied, graduated sanctions —
uniformly applied immediately upon drug use or relapse — have been by far the most
successful in weaning criminal defendants subject to the coercion of the Court from
substance abuse. The amendments recommended by the Commission provide explicit
authority for imposing graduated sanctions as an alternative to detention, contempt
proceedings or revocation for defendants on conditional release pretrial or on probation.


The proposed amendment of the Bail Reform Act would require that before graduated
sanctions can be ordered pretrial, the defendant must "volunteer" for such treatment


In my view — and I believe this view is shared by the Justice Department as well —
graduated sanctions for drug use is an in fact "treatment"; that graduated sanctions can be
imposed under the present law without the proposed amendments, and that brief periods
of commitment as sanctions for drug use should not require the consent of the defendant
who has violated pretrial conditions of release by using drugs. It is essential that the
inclusion of amendments to the Bail Reform Act and the probation re-vocation statute in the
recommendations of the Truth in Sentencing Commission, which will not become effective
until August, 2000, does not serve to retard further the application of graduated sanctions
for drug use by all defendants subject to drug testing in the criminal justice system.


Presently, the Pretrial Services Agency is on the cutting edge of drug testing
technology and test results are available within minutes for defendants under surveillerra
pretriallpresentence. Positive drug tests are reported to the Court immediately, however,
only in the minuscule minority of cases that meet the extremely strict criteria for the single
Federally funded Drug Court in Superior Court Due process questions raised by the
defense bar about the issue of "voluntariness" of sanctions for drug use that involve brief
periods of incarceration have essentially stalled the application of graduated sanctions to
other defendants who use drugs in violation of conditions of release. By simply ignoring


800 1 Street, N. W, Suite 450, Washington, DC 20001
Yoke: (202) 616-1092 Fax: (202) 305-9657
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positive drug tests of the majority of defendants who are subject to orders that they refrain
from drug use, the criminal justice systeni not only becomes an "enabler" to that drug use,
but provides a disincentive for defendants to "volunteer" for treatment either in the Drug
Court or elsewhere.


The next logical step toward "enhancing the effectiveness of Drug Court" is to apply
the treatment of graduated sanctions which has been validated by the Drug Court to all
criminal calendars. This will require that the Pretrial Services Agency report all positive
drug test immediately, not cumulatively at the next Court appearance which may be months
after the defendant has relapsed, and that the Court impose sanctions regardless of the
willingness of the defendant. The agreement of the defendant to participate in the graduated
sanctions program must be construed as an essential first component of the treatment, not a
"contract" from which the defendant can withdraw when he/she would prefer to continue
using drugs rather that endure the sanctions, including brief periods of incarceration, for
continued drug use.


Sincerely,


John A. Carver


800 KSfre4 N. Suite 450, Washington, DC 20001
Voice; (202) 6164 092 Far (202) 305-9657
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February 26, 1998


Honorable Eric Holder
Chairman
D.C. Truth in Sentencing Commission
U.S. Department of Justice
10'h Street and Pennsylvania Avenue, N.W.
Washington, D.C. 20530


Dear Chairman Holder:


Since the start of the work of the D.C. Truth in Sentencing
Commission, it has been obvious that a major data collection and analysis
project must be accomplished well before the August 2000 start of the new
determinate sentencing regime in the District of Columbia. Yet to date no
start has been made on that undertakin g and valuable time is passing.


I write today to offer this unsolicited letter proposal from the
Council for Court Excellence to your Commission offering to undertake
and complete, well in advance of August 2000, a major study of D.C.
sentencing and prison time served for dissemination and use by the
judiciary, bar, the future D.C. advisory sentencin g commission, and by the
public. This offer is contingent on your Commission within the next 45
days awarding the Council for Court Excellence a grant or contract of
$720,000 from the funds remaining in the possession of the existing D.C.
Truth in Sentencing Commission.


Were your Commission to act as we propose, may 1 also note that
the Council for Court Excellence is prepared to assist the D.C. Council this
Spring and Summer by serving for no additional compensation as the
interim staff to the proposed D.C. Advisory Commission on Sentencing
until October 1, 1998, when other appropriated or grant funds may be
available and the Commission can hire its own permanent staff.


• Our motivation in making the offers set forth in this letter is the
same as we set forth in earlier letters and formal testimony to your
Commission. Namely, all parties agree that it is essential that by August
2000 there be sound statistical data and research on which to base the new
determinate felony sentencing system in the District of Columbia Courts.







Council
DerCourt


Excellence


Honorable Eric Holder
Februar, 26, 1998
page two


With the Council for Court Excellence's more than sixteen year track record of responsibly
analyzing facets of the judicial process in the District of Columbia including sentencing, and our
clear nonpartisan, nonprofit, and independent status, I respectfully submit that we are the ideal
vehicle to assist your Commission and this community to deliver on the one major remaining issue
within your purview.


Thank you for n, our consideration of this proposal. I look forward to hearing from you at
your early convenience


Serely,


Samuel F. Harahan,
Executive Director


Jack Evans, Chairman
Judiciary Committee
District of Columbia Council
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TO:	 Fellow Members of the District of Columbia Truth-In-
Sentencing Commission


FROM:	 Robert L. Wilkins, Special Litigation Counsel
Public Defender Service for the District of Columbia


DATE:	 February 2, 1998


RE:	 Draft "Suggestions" to the Council of the District of
Columbia


[Please add the following to the suggestions I submitted
approximately two weeks ago regarding an advisory commission. I
have not seen draft suggestions from other Commissions, other
than the draft informally circulated by Judge Weisberg a couple
of months ago. Thus, portions of this draft may repeat issues
discussed in drafts submitted by others.]


I.	 INTRODUCTION


There is no need to change the District's sentencing laws to
get "tough on crime." Justice Department statistics show that
prison time served by violent offenders in the District is twice
the national average, prison time served by property, drug and
weapons offenders is three times the national average, and the
District's incarceration rate is four times the national average.
Other studies show that 50% of the District's 18-35 year old
African-American males are embroiled in the criminal justice
system and that blacks in the District are incarcerated at 35
times the rate of whites. The District already has stiff
penalties on the books, and Superior Court judges are not
reluctant to impose long prison sentences, when appropriate, in
our current scheme.


HOwever, each of the Commissioners recognizes that the
recommendations which have been submitted to the Council change
District sentencing law in ways which could lead to even longer
prison sentences and greater disparities between sentences
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imposed by different judges for similar offenses and offenders.
The specific issues are discussed in detail below, but there are
two principal reasons that prison sentences and disparities could
increase unless the Council takes action. First, our current
system which does not allow incarceration beyond 1/3 of the
maximum sentence unless there are aggravating circumstances has,
for now, been replaced with a system which allows incarceration
up to 100% of the current maximum sentences without any showing
of aggravating circumstances. Second, our current system which
does not allow the sum of prison time and post-prison supervision
time to exceed the maximum sentence for the offense has, for now,
been replaced with a system which allows prison time and
supervised release time to exceed the current statutory maximum
sentences.


Thus, we write these comments'to advise the Council of these
and other issues which are raised by the TIS Commission
recommendations. The aim of the TIS Commission was not to
increase sentences; indeed none of the Commissioners read that
goal as part of the Congressional mandate. Instead, the
Commission sought the simplest way to comply with the
Revitalization Act without rewriting any more of the D.C. Code
than necessary. Therefore, while we recognize that the District
sentencing system may have to be adjusted to keep prison
sentences at their current level and/or to decrease sentencing
disparity, the Commission believed that the Council was the most
appropriate body to determine the who, when, what and how of any
such adjustments. The Council can, after further study, modify
these recommendations with subsequent sentencing reform
legislation and still comply with the Revitalization Act.' We
are hopeful that this report will aid the Council in creating an
organized, comprehensive effort to address the complex changes
caused by these recommendations, so that the Council can take
informed action, if it wishes, to preserve the status quo or
offset these changes before they become effective on August 5,
2000.


The Council is therefore in the difficult position of having
to respond to these issues with major sentencing reform
legislation within a two year deadline. Every state which has
recently attempted major sentencing reform has performed years of
complicated data collection and study before implementation. To
the extent that the Council is considering sentencing guidelines,


' Subsequent sentencing reform legislation is necessary
anyway, because this Commission left several issues unresolved
and countless conforming amendments to present statutory language
are necessary because of structural changes due to the
Revitalization Act.
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no state has written, debated, and implemented them in less than
two years, and many states have taken much longer. Comprehensive
criminal law revision, like tax or business regulation revision,
is a complicated, time consuming and difficult process,
particularly where, as here, intensive data collection and
analysis is needed. The TIS Commission strongly supports the
appointment of an advisory commission to assist the Council with
an intensive study of the issues and District sentencing data.
This approach is strongly recommended by the American Bar
Association, and this approach has been used by each of the
approximately twenty states which has undertaken major sentencing
reform in recent years. The TIS Commission is beginning the
planning of a data survey and other efforts to further the
implementation of the Revitalization Act and the work of the
Council and any subsequent advisory commission. Whether the
Council determines to adopt sentenbing guidelines or other types
of adjustments to the sentencing system, the advisory group can
begin the technical work and assist the Council in meeting this
very short deadline. we have included one model of an advisory
commission, based upon a plan submitted by the D.C. Bar, as part
of this report.


II. ISSUES WHICH MUST BE ADDRESSED BY THE COUNCIL


A. Life Sentences: Currently, the District has life
without possibility of parole for certain offenses such
as first degree murder and sex offenses committed under
aggravated circumstances defined by the Council. The
recommendations effectively make every "life" offense
(including nearly any felony committed while armed with
a weapon, whether a gun, a knife, a toy gun or a shoe,
and whether or not anyone was injured) eligible for
life without possibility of release. The Council must
further define or set parameters for offenses where the
current maximum is "life."


B. Maximum length of prison term before chance of release:
Currently, the District has a "maximum minimum" for
every offense, which is typically 1/3 of the maximum
sentence specified for that offense. The "maximum
minimum" is the maximum period of time that a judge can
mandate that an offender stay in prison, after which
time the offender is released on supervision unless
certain aggravating circumstances about his background,
the offense or his prison record justify further
incarceration. It is only when those aggravating
circumstances exist that the offender can be kept in
prison up to the statutory maximum. The
recommendations write the current maximum minimum
sentences out of the statute, which effectively triples
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the prison time that an offender can be compelled to
serve at sentencing without any showing of aggravating
factors.


C. Total length of prison time added to supervision time:
Current District law provides that the time spent in
prison, when added to the time spent on parole
supervision, cannot exceed the maximum sentence
specified by statute. The recommendations do not
include this limit. Thus, unless the Council takes
action, in the new determinate sentencing system, time
spent in prison, when added to the time spent on
supervised release can and should exceed the statutory
maximums specified by the Council. This would result
in potential sentences longer than the existing
maximums. The Council will have to address other
related issues, such as the appropriate length of
supervised release periods and whether offenders should
get credit for violation-free time on release when
their release is later revoked (as is the current
practice).


D. Youth Rehabilitation Act: The recommendations preserve
the YRA for all offenses which are currently eligible
for such treatment. However, the recommendations did
change the statute to require that all YRA offenders
must serve 85% of their time before being paroled if
committed for felonies listed in 4 11212(h) of the
Revitalization Act (the so-called "truth in sentencing"
requirement). Several conforming amendments will be
necessary to ensure that the administration of the YRA,
including parole and expungement functions, continue
smoothly.


E. Community Corrections/Intermediate Punishments: The
Council should encourage the development,
implementation and use of alternative punishments to
incarceration in the appropriate cases. Many
jurisdictions, such as Minnesota, Connecticut and North
Carolina have decreased unnecessary incarceration by
increasing their use of punishments which are
alternatives to incarceration--punishments such as
fines, day fines, day reporting centers, residential
and out-patient drug treatment, community service
orders, electronic house arrest, intensive probation
and restitution. These alternative punishments save
money, reserve prison bed space for serious violent
offenders, and encourage rehabilitation. Furthermore,
developing more local, community based alternative
punishments is preferable to sending all minor felony
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offenders unnecessarily to federal and private prisons
in Connecticut, Pennsylvania, West Virginia and
elsewhere, far from their families, loved ones,
ministers and attorneys. Studies show that offenders
are less likely to recidivate when they maintain close
connections to family and clergy while being punished.
Numerous witnesses at our December 9 public hearing
spoke out in favor of a community corrections program.


F. Impact Study on Racial, Gender and Protected Groups:
The Revitalization Act requires that these
recommendations "will be neutral as to the race, sex,
marital status, ethnic origin, religious affiliation,
national origin, creed, socio-economic status, and
sexual orientation of offenders." The most appropriate
way to comply with this' mandate is to authorize a
racial, gender, etc. impact study of the various
proposals the Council considering for implementation.
Such a study is especially appropriate and necessary
given the large disparity in incarceration rates for
different racial groups in the District and the long
prison sentences served by African-American and
Hispanic felony offenders.


G. Application for Reduction of Sentence: Current law
allows judges to reduce sentences in those rare cases
where an offender demonstrates extraordinary efforts at
rehabilitation while incarcerated. The recommendations
do not include a similar provision for the new system.
This issue is particularly important since current
review by the Parole Board is eliminated for most
felonies. The Council should also determine whether
further amendments to the medical and geriatric release
statutes are necessary or appropriate.
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TO:


PROM:


DATE:


RE:


I.	 Medical & Geriatric Release 


I propose that we modify the draft language as follows:


(a)
Prinono,	 the court may reduce the sentence of any person
convicted of a felony under the District of Columbia Code
committed on or after August 5, 2000 and sentenced to a
determinate term of sentence which is not subject to parole, and
may impose a term of supervision to follow release for any period
of time, based upon a finding that:.


"(1) [leave language from draft]
"(2) [leave language from draft]
[Add the following language:]
"(3) In determining eligibility for sentence reduction for


geriatric release, the court shall take into consideration the
factors listed in D.C. Code 6 24 - 265(c).


"(b) The court shall make a determination whether to reduce
the sentence and grant medical or geriatric release expeditiously
upon receipt of an application and supporting documentation from
the Bureau of Prisons.


"(1) The Bureau of Prisons shall forward an application and
documentation in support of eligibility for release to the court
within 15 days, for medical release, and 30 days, for geriatric
release, upon receipt from an inmate, the inmate's
representative, or the court. The documentation shall include
include information concerning the inmate's medical history and
prognosis, institutional behavior and adjustment, and criminal
history. The documentation shall also state to the court whether
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the inmate appears to be eligible for medical or geriatric
release under the terms specified in this subchapter.


"(2) The inmate or the inmate's representative may apply
directly to the court for a sentence reduction under this
section, and the court may, in its discretion, forward the
application to the Bureau of Prisons for additional documentation
and a recommendation before making its ruling."


DISCUSSION:	 This additional language is necessary to
continue the existing procedure whereby the Department of
Corrections forwards all applications to the Parole Board with
supporting documentation within 15 days (medical release) or 30
days (geriatric release). If the DOC believes the application is
without merit, it simply indicates as much in the report it
forwards to the Parole Board. The applications are not screened
and vetted within the noc bureaucracy and with the United States
Attorney before submission (as the BOP does before submitted
motions for federal inmates), and there is no good reason to
engraft that bureaucracy here. Furthermore, the current code
language allows inmates and their representative to submit
applications directly to the Parole Board -- thus, that practice
is continued here, and the court can simply forward those
applications to BOP for additional information and their
recommendation before ruling.' Over the past four years, the
Parole Board has received no more than 68 medical and geriatric
applications in any fiscal year, so the Superior Court should not
have great concerns about being deluged with these applications.
(See attached chart.) The statute requires the Parole Board to
decide these applications in 15 days or 30 days, but this draft
simply requires that the court rule "expeditiously" rather than
within a specified time period.


II. YOUTH REHABILITATION ACT (YRA) 


A.	 I recommend changing the draft amendment for D.C. Code
§ 24-804(a) as follows:


"(a) Except as provided by subsection (c), a youth offender
committed for an offcnoc other than a felony dcocribcd in 5,
11212(h) of the National Capital Revitalization and Oclf


, may be released conditionally
by the United States Parole Commission under supervision whenever
appropriate."


' There has also been much concern that the screening
procedure used by BOP is much too bureaucratic and that it is
difficult and time-consuming for inmates to appeal when a BOP
representative declines to make a motion to the court. (See
attached letters.)
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DISCUSSION: The present draft could be read erroneously to
prohibit early parole release of section (h) felony offenders who
committed offenses prior to 8/5/2000. The limitation in
subsection (c) of the draft would ensure that post 8/5/2000
section (h) offenders could not be released until they served 85%
of their sentence.]


B. I recommend rewriting completely the proposed draft
amendment to D.C. Code 24-805(a) as follows. I have
started with the existing code language and noted
additions in bold:


"(a) If the Director of the Department of Corrections, in
relation to misdemeanors, or the Director of the Federal Bureau
of Prisons, in relation to felonies, ("Dircctor") determines that
a committed youth offender will derive no further benefit from
the treatment pursuant to this chapter, the Director shall notify
the youth offender of this determination in a written statement
that includes the following:"


[Subsections 805(a)(1)-(3) and 805(b) would remain intact.]


DISCUSSION: The present draft completely changed the
current Code procedure leading to a "no benefit" finding by a
Superior Court judge. The present draft also does not include a
provision for a "no benefit" finding to be made in felony cases.
Finally, the present draft eliminates the due process
requirements placed in the Code by the Council.


C. I recommend rewriting completely the proposed draft
amendment to D.C. Code 5 24-806 as follows. I have
started with the existing code language and noted
additions in bold:


"(a) Upon the unconditional discharge of a committed youth
offender before the expiration of the maximum sentence imposed,
the Diotrict of Columbia Board of Parole court, in relation to
misdemeanors, or the United States Parole Commission, in relation
to felonies, shall automatically set aside the conviction.


"(b) If the maximum sentence of a committed youth offender
expires before unconditional discharge, the District of Columbia
Board of Parole court, in relation to misdemeanors, or the United
States Parole Commission, in relation to felonies, may, in its
discretion, set aside the conviction.


"(c) If the committed youth offender is convicted of a
felony under the District of Columbia Code committed on or after
August 5, 2000 and is serving a determinate sentence which is not
subject to parole, the United States Parole Commission, in its
discretion, may set aside the conviction upon the completion of
any committment and subsequent period of supervision.
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"4e4- (d) In any case in which the District of Columbia
Board of Parole court or the United States Parole Commission sets
aside the conviction of a committed youth offender, the Beard
court or the 'United States Parole Commission shall iseue to the
youth offender a certificate to that effect.


"444 (e) [Keep same language from current S 24-806(d),
simply renumber it as 5 808(e).]


DISCUSSION: This draft preserves the current way
convictions are set aside under the YRA. [Currently, the
Superior Court would monitor YRA misdemeanor parolees, and the
United States Parole Commission would monitor YRA felony parolees
or supervised releasees.] There are currently some offenders who
are released on parole, and because of their positive adjustment
are then unconditionally released from parole supervision prior
to the expiration of their sentence; for these offenders set
aside is automatic. See Current 5 24-806(a). There are other
offenders who may still be committed or who may still be on
parole when their sentence expires; for these offenders set aside
is discretionary. See Current S 24-806(b). We will have a new
class of IRA offenders who will serve determinate sentences
(without the chance for early parole) and then serve periods of
supervised release; for these offenders, to keep things simple. I
have proposed that set aside is discretionary See Proposed 5
24-806(c) (above). For those offenders placed on IRA probation,
the set aside process can simply stay the same. See Current S
24-806(d) (renumbered above as 	 24-806(e)).
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D.0 BOARD OF PAROLE PERFORMANCE MEASURES


FY 1992 FY 1993 a94 $7 1995 P71996


PRWIMEASE HEARINGS 4,5; 4,253 4,501	 . 3500 1659


PAROLE GRAMS 2,154 2,378 2,412 1,021 L858


REVOCATION HEARINGS 1,624 1,603 1,489 1,310 1,000


PAROLE REVOCATIONS 1,044 825 971 848 561


31


YOUTH REHABILITATION ACT
24-803(E) STUDIES 400 287 334 261


novaioN IN mrkmum
SENTENCE IREQUESIS 7 4 6 6


•	 7


MEDICAIrGRRIATRIC PAROLE
REQUESTS n••••n• 62 65 68


TOTAL PAROLE POPULATION	 6,180	 6,391	 6,1175	 6,317	 6,748	 •
4
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MEMO
DATE	 Apal 4, 1997


TO:	 Residential lasisary Ccuncil on AIDS. Subcornrrittee
on Prison Issue,


FRom	 NORA Incarcerated PopoJailers Working Group


RE:	 Recorrnierdaticri on earpassionste Release
The cumart BOP compassionate release pcgram(dated January 7, 1994) is overly
bureaucratic ind needs intro:hate tiring. Often compassionate release
applications never make it beyond the first level of bureaucracy, approval by the
warden.


••


The Sutcorrnittee's &aft recorrrrendalion includes sore problematic areas
inducing:an applicaticn prccess that omits family/significant others flan initiating the
process, Scl 	 of specific tirrelimits, vague language on discharge planning and
revocation if a prisoner's heath Improves. Finally, sore of the language in the
recommendation wes adapted from the American Bar Association restitution on
Carl:lassie:nate Ftelease this shaid be included as a totnote or acknahledgal in
save manner.


Listed Sam is a re:geed recorrrrendation:


The Ccuncil requests that the Ftesicient direct the Justice Departrrertt and the
Drectcr, Federal Bureau of Priscrts, to revise actrinistrative and judicial
standards of Carpassionate Release fcr use in all federal ad federally
funded frisorts. In crder to appty, a prisoner. a rnerrter of the priscnees
family, a lawyer, a physician, a priscn mecical officer a any otha party
interested In the pisoner's welfare a acting on his cr her Oahe
shall file an application with the appropriate adninistrative


agency. This application shall be acted upon within seven days by
rreclical personnel, an a:krinistrative panel shall convene and
render a decision within fourteen days. Aftera decisicn is reached the
panel shall notify the applicant within fourteen days. If the application
is denied the prisoner shall te able to appeal and receive a decision within
fourteen days. The initial cfischarge pianningcase management process shall
begin when the application is filed. The discharge planningcase management
process must te carpeted within fcarteen days after =apt of the medical
evaluation ard rust indude arangerrents in the follotAng aneas:rnedicald.SSI,
mecfical care and housing(to include hospice or nursing hare care). A
prisoner's release may be racked ftx violation of compassionate release terrre
and conditions.  The F-ederal E3ureau of Prisors shall maintain statistical and
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evaluative recces ccncernirg tie Ccrrpassicrate Relasso policy. At the end --
of the fiscal yes the Federal BUrSOU of Phscns shall imue an annual recce to
ti-8 Directcr, the Presidertt, the Presidential AIDS Advisory Council and make it
available to rrerrters of the genera public.
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January 19, 1998


The Honorable Eric H. Holder, Jr.
Deputy Attorney General
U.S. Department of Justice
Washington, D.C. 20530


Re: Status of the District of Columbia
"Truth-in-Sentencing Commission"


Dear Mr. Holden'


We write with grave concern about the status of the work of
the District of Columbia Truth-In-sentencing (TTS) Commission, in
particular, the mislabeled "minimalist" plan which has been
supported by some Commissioners. We are concerned because the
purported "minimalist" plan changeS the operation of District
sentencing law in numerous, significant ways while other plans
submitted to the Commission would not have such drastic effects.
We vary much want to see this Commission reach an agreement which
can be forwarded to the Council, but we cannot support a plan
which 1) includes so many drastic, unnecessary changes to
District sentencing law and 2) includes no organized,
comprehensive way to address the complex changes caused by the
"minimalist" plan, so that the Council can take informed action,
if it wishes, to preserve the status quo or offset those changes
before they become effective on August 5, 2000.


First and foremost, the record should be clear that the
proposed "minimalist" plan would change the operation of District
sentencing law in several ways that are unnecessary and that can
be avoided:


1. Life without parole: Currently, the District has life
without poesibility of parole for certain offenses such
as murder and sex offenses which were committed under
aggravated circumstances defined by the council. The
minimalist plan would make every life offense
(including nearly any felony committed while armed with
a weapon, whether a gun, a knife, a toy gun or a shoe)
eligible for life without parole.


2. Maximum length of prison term before chance of release:
Currently, the District has a "maximum Minimum" for
every offense, which is typically 1/3 of the maximum
sentence specified for that offense. The "maximum
minimum" is the maximum period of time that a judge can
mandate that an offender stay in prison, after which
time the offender is released on supervision unless
certain aggravating circumstances about his background,
the offense or his prison record justify further
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incarceration. It is only when those aggravating
circumstances exist that the offender can be kept in
prison up to the statutory maximum. The minimalist
plan writes the current maximum minimum sentences out
of the statute, which effectively triples the prison
time that an offender can be compelled to serve at
sentencing -- a judge, in any case, for any reason,
could mandate that the offender stay in prison up to
the statutory Maximum in this plan.


3. Total length of prison time added to supervision time:
Current District law provides that the time spent in
prison, when added to the time spent on parole
supervision, cannot exceed the maximum sentence
specified by statute. The minimalist plan does not
honor this limit. Indeed, federal officials are
proposing that in the new determinate sentencing
system, time spent in prison, when added to the time
spent on supervised release can and should exceed the
statutory maximums specified by the Council. This
would result in potential sentences longer than the
existing maximums.


4. Youth Rehabilitation Act: The "minimalist" plan
fundamentally changes the operation of the YRA for most
felonies, even though the specific language of the
Revitalization Act does not appear to require this
change, and even though the Justice Department has not
shown that any other jurisdiction with a statute
similar to the YRA had to modify it to comply with
federal "truth-in-sentencing" requirements.


5	 Application for Reduction of Sentence: Current law
allows judges to reduce sentences in those rare cases
where an offender demonstrates extraordinary efforts at
rehabilitation while incarcerated. The "minimalist
plan" abolishes this provision even though the
Revitalization does not require it.


C. Sentencing guidelines: We currently do not have
sentencing guidelines in the District. Because of the
changes in sentencing practice caused by the minimalist
plan, particularly the enormous expansion in the amount
of discretion given to judges at sentencing, nearly all
observers acknowledge that a new, complicated system of
sentencing guidelines (or some other "sentence
guidance" system) would have to be developed and
implemented to offset those changes.
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Plans were submitted by the Public Defender Service and
others which would make the amendments required by the
Revitalization Act without changing the operation of District
sentencing law in these significant ways. Unfortunately, those
plans have not been embraced by the required supermajority of
Commissioners. To be true to Home Rule, this Commission should
develop a plan which is truly "minimalist" and which does not
change the operation of District sentencing law in so many
important ways -- the Commission should not change the operation
of District sentencing law and then force the Council to change
the law back in order to preserve the status quo.'


This point is critical because the changes imposed by
Congress and this Commission could place the Council in the
almost impossible position of having to respond with major
sentencing reform legislation within a two year deadline. If the
current "minimalist" plan is adopted, the Council would have to
have new laws in place and effective by August 5, 2000 (per the
Revitalization Act) to offset the changes listed above. Major
sentencing reform in every jurisdiction has taken years of


- complicated data collection and study before implementation.
Indeed, right here in the District we know that the Law Revision
Commission studied the criminal justice system for several years
in the late 19700 before making any recommendations, and that it
took nearly three years for the Council to implement changes in
theft and white collar Crimes in the early 19805. Comprehensive
criminal law revision is a complicated, time consuming and
difficult process, particularly where, as here, intensive data
collection and analysis is needed. The Commission cannot ignore
this point, particularly , if it passes a plan which would require
further Council action within a tightly prescribed deadline to
preserve a semblance of the status quo.


1 Furthermore, there is no need to change the District's
sentencing laws to get "tough on crime." Justice Department
statistics show that prison time served by violent offenders in
the District is twice the national average, prison time served by
property, drug and weapons offenders is three times the national
average, and the District's incarceration rate is four times the
national average. Other studies show that 50% of the District's
18-35 year old African-American males are embroiled in the
criminal justice system and that blacks in the District are
incarcerated at 35 times the rate of whites.
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The Congressionally-imposed mandates imposed by the
Revitalization Act have placed all of us in a difficult position,
and we should not make the situation any worse for the citizens
of the District of Columbia than necessary. We hope that this
letter helps to clarify our positions on some of these issues so
that this Commission can reach consensus.


Very truly yours,


Margaret Quick
Chair
D.C. Board of Parole


/ ita-oc
Robert L. Wilkins
Special Litigation Counsel
D.C. public Defender Service


co: District of Columbia TIS Commission Members
Members of the Council of the District of Columbia
The Honorable Marion Barry
The Honorable Eleanor Holmes Norton
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The following are suggested changes to the Youth Rehabilitation
Act and the Medical and Geriatric Parole Act, submitted by the
D.C. Board of Parole.


A BILL


IN THE COUNCIL OF THE DISTRICT OF COLUMBIA


BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,
That this act may be cited as "Truth in Sentencing Adoption Act
of 1998".


Sec. 3. Youth rehabilitation.


The Youth Rehabilitation Amendment Act of 1985, effective
December 7, 1985 (D.C. Law 6-69; D.C. Code § 24-801 et. seq.), is
amended as follows:


(a) Section 2(1) (D.C. Code § 24-801(1)) is amended to read
as follows:


"(1) "Committed youth offender" means an individual
committed pursuant to this act.".


(b) Section 3 (D.C. Code § 24-802) is amended as follows:


(1) Subsection (a) is amended to read as follows:


a) The Mayor shall provide facilities and personnel for
the treatment and rehabilitation of youth offenders convicted of
misdemeanor offenses under District of Columbia law and sentenced
according to subsection (b) of this act. Youth offenders
convicted of felony offenses and sentenced to incarceration will
serve those sentences in facilities designated by the Federal
Bureau of Prisons.".


(2) Subsection (b)(1) is amended to read as follows:


"(b) (1) The Mayor shall periodically set aside and adapt
facilities for the treatment, care, education, vocational
training, rehabilitation, segregation, and protection of youth
offenders sentenced for misdemeanor offenses.".


(c) Section 4 (D.C. Code. 24-803) is amended as follows:







(1) Subsection (a) is amended by adding a new paragraph
3a to read as follows:


"(3a) At any time after August 5, 2000, the District of
Columbia Offender Supervision, Defender, and Courts Services
Agency may revise and furnish to the court a youth offender
community service plan that may include the information listed in
subsection (3) of this section.".


(2) Subsection (b) is amended by inserting the phrase
"or incarceration" after the phrase "treatment and supervision".


(d) Section 5 (D.C. Code § 24-804(a)) is amended to read as
follows:


"(a) The court may order, upon recommendation by the U.S.
Parole Commission ("Commission"), a reduction in the sentence
previously imposed under section 4(b) of this Act for committed
youth offenders who have been conyicted of felonies described in
section 11212(h) of the National Capital Revitalization and Self-
Government Improvement Act of 1997.


"(b) The Commission may conditionally release committed
youth offender convicted of felonies other than those specified
in subsection (a) of this section whenever it determines it is
appropriate.


"(c) The Commission may unconditionally discharge a
committed youth offender at the end of 1 year from the date of
conditional release.".


(e) Section 6 (D.C. Code § 24-805) is amended by adding a
new subsection (c) to read as follows:


"(c) For youth offenders designated to the Bureau of
Prisons on or after August 5, 2000, the court shall make a
determination, upon motion from the Director, Bureau of Prisons,
whether a youth offender will derive no further benefit from
commitment pursuant to this act.".


(f) Section 7 (D.C. Code § 24-806) is amended as follows:


(1) Subsection (a) is amended to read as follows:


"(a) Upon the unconditional discharge of a committed youth
offender before the expiration of the maximum sentence imposed,
the court shall automatically set aside the conviction and issue
to the youth offender a certificate to that effect.".


(2) Subsection (b) is amended by striking the phrase
"District of Columbia Board of Parole" and inserting the phrase
"United States Parole Commission" in its place.
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(3) Subsection (c) is amended to read as follows:


"(c) In any case in which the United States.Parole
Commission sets aside the conviction of a committed youth
offender, the court shall issue to the youth offender a
certificate to that effect.".


"(g). Section 8 (D.C. Code § 24-807) is amended to read as
follows:


"(a) The Attorney General in consultation with the
Director of the District of Columbia Offender Supervision,
Defender, and Courts Services Agency may issue rules to implement
the provisions of this act, including the division of
responsibility among the federal Bureau of Prisons, the District
of Columbia Offender Supervision, Defender, and Courts Services
Agency, the United States Parole Commission, and the District of
Columbia Department of Corrections.


" (b) These rules shall be issued in accordance with
relevant provisions of fsbecifv which Administrative Procedures
Act to follow]. 


Sec. 4. Medical and Geriatric Release.


• The Medical and Geriatric Parole Act of 1992, effective May 15,
1993 (D.C. Law 9-271; D.C. Code 24-261), is amended as follows:


(a) Section 3 is amended by inserting the phrase "or
release as provided by section 8a of the this act," after the
phrase "medical parole".


(b) Section 6 is amended as follows:


(1) Subsection (a) is amended by adding a sentence at
the end Lo read as follows:


"The court shall make the determination in the case of a
person eligible for geriatric release pursuant to section 8a.".


(2) The lead-in language in subsection (c) is amended
to read as follows:


"In determining eligibility for geriatric parole or release,
the Board, or in the case of ajperson released pursuant to
section 8a, the court, shall take into consideration the
following factors:".


(3) Subsection (d) is amended by striking the word
"release" and inserting the word "parole" in its place.


(4) A new subsection (e) is added to read as follows:
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"(e) In the case of a person released pursuant to section
8a, the courts and the Bureau of Prisons shall act expeditiously
in making a determination.".


(c) Section 7 is amended as follows:


(1) Subsection (c) is amended by inserting the phrase
"or release as provided by section 8a" following the phrase
"geriatric parole."


(2) Subsection (d) is amended by inserting the phrase
"or released as provided by section 8a" after the phrase "when a
person is released on medical or geriatric parole".


(d) A new section 8a is added to read as follows:


"Sec. 8a. Reduction of sentence for medical or geriatric
release.


"Upon a motion by the Director of the federal Bureau of
Prisons, the court may reduce the sentence of any person
convicted of a felony on or after August 5, 2000 and sentenced to
a determinate term of imprisonment which is not subject to parole
under section 3a of An Act To Establish a Board of Indeterminate
Sentences and Parole for the District of Columbia and to
determine its function, and for other purposes, approved July 15,
1932 (47 Stat. 697; D.C. Code 	 24-203 passim), and may impose a
term of supervision to follow release for any period of time,
based upon a finding that:


"(1) The inmate is permanently incapacitated or terminally
ill because of a medical condition which was not known to the
court at the time of sentencing, and the release of the inmate
under supervision is not incompatible with public safety; or


"(2) The inmate is 65 years old or older and has a chronic
infirmity, illness, or disease related to aging, and the release
of the inmate under supervision is not incompatible with the
public safety.".
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Section-by-Section Analysis


Section 3. Youth Rehabilitation


Subsection (a) 


This change in the definition of a "committed youth offender" is
identical to the Justice Department draft.


Subsection (b) 


This is the same as in the Justice. Department draft, except that
it clarifies that facilities that the Mayor provides for•
misdemeanants shall be for those persons sentenced to a term of
incarceration. The Justice version may lead one to believe that
all misdemeanants must be placed in D.C. facilities, leaving out
other sentencing options, such as probation, which are actually
more common that incarceration.


Subsection (c) 


This Justice Department draft basically repeals the requirement
that the Mayor develop a community service plan. Since this plan
was supposed to have been completed in 1990, it serves no purpose
to repeal this provision. It is recommended that the Director of
the Offender Services Agency simply be given the power to revise
the plan.


Subsection (d) 


This differs from the Justice draft in that it contains a
provision for the court to reduce the sentences of subsection (h)
felons, upon recommendation by the United States Parole
Commission, so that they would be eligible for release prior to
serving 85 percent of their time.


Subsection (e) 


Under this proposed amendment, current provisions regarding a "no
further benefits" ruling and prisoner's appeal rights will remain
intact. Since this section refers only to persons who are
incarcerated in District of Columbia facilities, it will
necessarily only apply to misdemeanants once all our felons are
transferred to federal prison.


The Justice Department draft did not provide a provision for a
"no further benefits" ruling for persons incarcerated in federal







prison on the theory that it only applied to treatment. However,
a "no further benefits" ruling applies to all benefits, including
the right to early release and conviction set-aside.


Therefore, I recommend that some provision for a "no further
benefit" finding be incorporated for youth offenders in federal
prison. Under the old federal Youth Act, this determination was
made by the court. Therefore, this amendment provides for a
court determination of whether a youth offender will "derive no
further benefit" for those persons in federal custody.


Subsection (f) 


The Justice draft makes it discretionary whether a youth offender
will get an expungement after they are unconditionally discharge
from parole or release. This is a change from current law which
states that a youth offender is automatically entitled to a
conviction set aside after they are unconditionally discharged.
There are ex post facto concerns here. A person sentenced under
our current youth act will still be entitled to the benefits of
that act, even after August 5, 2000 and after they are
transferred to federal custody. Therefore, I recommend that
these provisions remain mandatory. To get around the Supremacy
clause problems, it is proposed that the courts grant the
expungement and issue the certificate.


Subsection (q) 


This provision is very similar to the Justice Department draft,
except that the United States Parole Commission is added to the
list of agencies that will be coordinating actions and it is
required that the rules be adopted in accordance with the D.C. or
federal Administrative Procedures Act.


Section 4. Medical and Geriatric Release


Subsection (a) 


This section amends § 24-263, which states that conditions that
existed at the time of sentencing shall not be the basis for
geriatric or medical parole, to include medical release pursuant
to a reduction of sentence.


Subsection (b) 


This section provides that the court shall use the factors listed
in the current code in deciding whether to reduce an offender's
sentence for geriatric release. Please note that the current
provisions for medical and geriatric release remain intact, since
persons will be eligible under current law for many years to
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come.


Subsection (c) 


This clarifies that persons whose sentences are reduced under
medical and geriatric release are eligible for public assistance.


Subsection (d) 


This is identical to the Justice Department draft.
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Parolees and mandatory releasees' under the jurisdiction of the United States Parole
Commission (formerly the U.S. Board of Parole) are supervised by United States Proba-
tion Officers, who are assigned to each federal judicial district. A parolee or mandatory
releasee must abide by a standard list of supervision conditions that includes a require-
ment that a written report be filed monthly and that the parolee report in person at such
times as the probation officer may direct. In addition, special conditions of supervision,
such as participation in a drug or alcohol abuse program or attendance at a mental health
outpatient clinic, may be imposed.,


Recent legislation' requires that the Parole Commission review the status of each
federal parolee and mandatory releasee after two years of continuous supervision, and at
least annually thereafter, to determine the "need' for continued supervision. If further
supervision is not found warranted, an absolute discharge may be granted, thereby
terminating the jurisdiction of the Commission. After five years of continuous supervi-
sion, the law provides that the Commission shall terminate jurisdiction unless, after a
hearing, it makes an affirmative determination that supervision should not be terminated
because there is a "likelihood" that the' releasee will engage in conduct violating any
criminal law. Previously, legislative authorization for an absolute discharge from super-
vision before the normal expiration of sentence had existed only for those sentenced as
youthful offenders.' For other cases, administrative regulations had provided only that a
parolee or mandatory releasee might be discharged from active supervision (i.e., no
further reporting requirements).' Such people were still subject to the condition that they
not violate the law, and they could be reimprisoned or reinstated to supervision if a new
offense came to the attention of the parole board within the maximum term.


To assist the Parole Commission in making determinations about termination of
jurisdiction, U.S. Probation Officers are instructed to submit a report annually for each
releasee under supervision. , The report form used' requests information relating to the
frequency of personal reporting, conduct and response to supervision, and the incidence
of any arrest or conviction during the period covered by the report. A space for a
specific recommendation by the probation officer for termination of jurisdiction is also
provided. Annual supervision reports are submitted in addition to any reports of specific
violations of the conditions of release that may have been submitted at any time during
the period


Clearly important both to decisions on termination of jurisdiction and to determina-
tions about the allocation of supervision resources (regardless of whether supervision is
defined as guidance, support, or surveillance) is an assessment of the likelihood of further
criminal conduct. The purpose of this research is to examine the relationship between time
(arrest free) after release, alone and in combination with other variables, and the probabil-
ity of subsequent unfavorable outcome. To accomplish this, follow-up information for a
six-year period after release was obtained through the cooperation of the Federal Bureau
of Investigation for a sample of approximately 1,800 federal prisoners.


PREVIOUS RESEARCH


Common in correctional circles is the postulate that it is the first year after release
from prison that is the most critical. According to this postulate, if a releasee manages to
survive this period without "difficulty," the chances of subsequent favorable outcome
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are much enhanced. Often cited in support of this theory is the President's Commission
Task Force Report: Corrections, which—after presenting statistics from the State of
Washington parole system—concludes;


The pattern of violation which is shown is common to all jurisdictions. Violations on
parole tend to occur relatively soon after release from an institution, nearly half of them
within the first six months after offenders are released, and over 60 percent within the
first year. (President's Commission, 1967)


Berecochea, Himelson, and Miller (1972), however, have pointed out what may be a
substantial weakness in the statistical logic used to support the above postulate. To be
meaningful, the probability of unfavorable outcome during any given period must be
calculated on the basis of the number of individuals at risk at the beginning of the period.
Therefore, a statement that the majority of parole violations occur during the first year
after release does not necessarily mean that those who complete the first year of supervi-
sion are less likely to "violate" during the next year. For example, Table 1 (Jefferson)
displays the parole violation rate over time for a hypothetical state system. Although it
appears that a majority of violations occur during the first year, the violation rate of
those remaining at risk is actually relatively constant for each of the four six-month
periods. That is, the violation rate during the first six months is 20 percent of those
released; it is also approximately 20 percent of those surviving (remaining at risk) in each
of the three subsequent periods. Even more misleading are the conclusions that might be
drawn from a quick reading of the data presented in Table I (Madison). In this hypotheti-
cal system, many parolees reach the end of their sentences within the first two years
after release. Thus, although nearly 80 percent of the total number of parole violations
occur during the first year, the violation rate of those actually at risk also remains
relatively constant during the four six-month periods.


Evidence presented by two well-designed empirical studies, each using a relatively
large sample and a long follow-up period, does not support the theory that the first year
after release is the most critical. Gottfredson and Ballard (1965) examined follow-up
information for a random sample of California parolees (m a 1,810)' released in 1956 using
an eight-year exposure period for each case. Defining unfavorable outcome as "any new
conviction resulting in a sentence of 60 days or more, return to prison as a parole
violator, or outstanding absconder warrant," a rate of unfavorable outcome of 23 per-
cent is reported for the first year. Of those remaining at risk, the percentage with
unfavorable outcome in the second year (24%) is almost identical. After the second year,
it appears that the percentage of those at risk who sustain unfavorable outcomes in each
successive year does decrease. The dashed line in Figure I displays these findings.
Kitchener, Schmidt, and Glaser (19Th used "any new conviction for a felony or felony-
like offense or return as a parole violator" as the definition of unfavorable outcome in an
examination of a sample of federal prisoners (N a 936) also released in 1956. All three
major forms of release used in the federal system (parole, mandatory release, expiration
of sentence) were included.' Through the use of FBI "rap sheet" data, an eighteen-year
follow-up period for each case was obtained. Curiously, the percentage of unfavorable
outcomes of those at risk reported during the second year (22.8%) is actually higher than
during the first year (14.5%). Otherwise, their findings (the solid line in Figure 1) appear
generally consistent with those of the Gottfredson and Ballard study.


Results that at first glance appear quite different have been published by Bennett
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TABLE I


HYPOTHETICAL PAROLE VIOLATION RATES


Six-month
Period


Number
At Risk'


Parole Violators
During Period


% of Total
Violators'


% of Parole
Violators of


Those at Rise


State of Jefferson: Two-Year Follow-up


1st 1000 200 33.9 20.0
2nd 800 160 27.1 20.0
3rd 640 130 22.0 20.3
4th 510 100 17.0 19.6


State of Madison: Two-Year Follow-up


lit 1000 200 44.1 20.0
2nd 7504 150 33.3 20.0
3rd 300' 60 13.3 20.0
4th 200' 40 8.9 20.0


• At beginning of period.
'Number of violaton during period divided by total parole violations. .
'Number of violators during period divided by cases at risk at beginning of period.


Persons discharged from supervision are noted below:
• 50 persons discharged by completion of sentence during preceding period.
*300 persons discharged by completion of sentence during preceding period.


40 persons discharged by completion of sentence during preceding period.


and Ziegler (1975), who used Uniform Parole Reports" data to obtain a two-year follow-
up on a "nationwide sample" of men paroled in 1968 and 1970 (N s 108,231), and three-
year follow-up on a similar sample paroled in 1969 (Ns33,499). They reported that of the
apprOximately 54,400 cases in the first sample that were "difficulty free" and still on
parole after one year, only 12.6 percent sustained unfavorable outcomes (a new sentence
of 60 days or more or return to prison as a parole violator) during the second year. Of
the approximately 16,550 cases in the second sample who were difficulty free and still on
parole after one year, only 16.1 percent experienced unfavorable outcome during the
next two years (results for the two years are not reported separately). Unfortunately,
there are several substantial methodological weaknesses in this study. First, the follow-
up period selected was not applied equally to each individual in the sample. That is,
follow-up terminated when a sample case was discharged from parole regardless of
whether or not the two- (or three-) year period had been completed. For example, if the
parole of a sample case was terminated (by end of sentence) in the fourteenth month,
any unfavorable outcome after the fourteenth month would have not been counted.
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Consequently, the figures reported are not on the basis of cues at risk and, thus, are
subject to the bias discussed in relation to Table 1 (Madison)." Second, since the sample
contains only parolees, an unknown (but probably substantial) bias towards overrepre-
sentation of better-risk cases is likely." Third, it is not clear how cases with charges
pending at the end of the follow-up period were coded. If, as it appears, cases with
pending charges were coded as having favorable outcomes, an additional positive bias
may be present. Thus, any conclusion that a one-year parole period is "sufficient" does
not, in our opinion, appear warranted on the basis of the data presented by these writers.


Approaching this issue from a slightly different perspective, Jaman, Bennett, and
Berecochea (1974) examined subsequent outcome for two samples (r41 n 341, mi n413) of
California parolees granted discretionary early discharge from parole between July and
October 1971. Both samples had been arrest free for the first year of supervision,
although the mean total time under supervision differed (13 months versus 25 months)."
During the year subsequent to discharge, the rates of new arrest (27.3% and 25.9%) and
new commitment of 90 days or more (13.3% and 16.) for the two samples were
similar. Therefore, no significant increase in favorable outcome was noted for the group
that averaged an additional year under supervision. However, both samples were re-
stricted to discretionary discharges from parole supervision and, thus, the generalizabil-
ity of this study is limited.


TABLE 2


SAMPLE CHARACTERISTICS
THE PRESENT STUDY


Sample
Characteristics


% of
Sample


Commitment Offense


'Willful Homicide (9),
Forcible Rape (6),
Kidnapping (8) 23 1.3


Robbery 106 5.9
Aggravated Assault 25 1.4
Burglary 55 3.0
Theft or Larceny


(except vehicle) 191 10.6
Vehicle Theft 578 32.0
Forgery. Fraud, Larceny


by Check 168 9.3
Other Fraud 64 3.5
Alcohol Law Violation 102 5.6
Heroin Drug Law Violation 185 10.2
Marijuana Law Violation 76 4.2
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TABLE 2 (continued)


Other Drug Law Violation 32 1.8
Counterfeiting 50 2.8
Selective Service Law


Violation 84 4.7
All Others 67 3.7


Previous Convictions


None	 H 274 15.2
1 256 14.2
2 222 12.3
3 196 10.8
4 Or more 858 47.5


Previous Incarcerations


None 566 31.3
1 i 299 16.6
2 211 11.7
3 179 9.9
4 or more 551 30.5


Type of Commitment


New Court Commitment 1,382 76.5
Probation Violator 102 5.7
Parole or Mandatory Release
Violator 322 17.8


PRESENT STUDY


Sample Selection and Description


From the population of all federal prisoners with maximum sentences of more than a
year and a day who were released to the community during the first six months of 1970,
a SO percent sample was selected (N.,1,806)." All three major forms of release (parole,
mandatory release, and expiration of sentence) were included." The sample was drawn
by including all cases whose prison identification (register) numbers ended in selected
digits (e.g., selecting all cases with register numbers ending in odd digits provides a 50%
sample)." As prison identification numbers are assigned sequentially on admission, this
procedure is assumed to produce a reasonable approximation of random selection. For
each sample case, an information sheet containing over sixty items relating to offense,
sentence structure, criminal record, and other offender background characteristics had
previously been coded by the research staff." Table 2 provides information about the
commitment offense, type of commitment, number of previous convictions, and number
of previous commitments for the cases included in this sample.
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Data Collection


Follow-up information for this study was provided through the cooperation of the
Federal Bureau of Investigation. As noted, a six-year follow-up period for each sample
case was selected, coded from month of release (e.g., for an individual released in March
1970, the follow-up period extended through March 1976)." To obtain the follow-up
data, the names, FBI numbers, and dates of birth of all sample cases were first run
through the FBI's Computerized Criminal History (CCH) system, which provides a
computer printout equivalent to an FBI record of arrest ("rap sheet")." For those cases
not located in the CCH system, manually pulled rap sheets were obtained from the FBI's
Identification Division."


Follow-up information was coded on a data sheet adopted after a pretest. It is to be
noted that coding of rap sheet information for follow-up purposes is a rather formidable
task. Abbreviations used for offenses and dispositions vary with state and local jurisdic-
tions. There may be multiple offenses listed per arrest, or several arrests may be satis-
fied by a single disposition. Detailed coding instructions" and use of an FBI booklet of
standard attest abbreviations (Federal Bureau of Investigation, undated)" helped to
resolve most, but not all, of the problems incountered. One particulary troublesome
problem concerned multiple arrest entries close in time (e.g., on consecutive days)--
sometimes by the same police agency, sometimes by different jurisdictions, sometimes
for identical charges, sometimes for different charges. In a few cases it was simply
impossible to tell whether the subject had been arrested for only one offense and the
multiple entries represented different stages in processing, whether the subject had been
arrested in one jurisdiction on behalf of another, whether the subject was wanted in
more than one jurisdiction for different offenses, or whether the subject was simply very
active and unlucky (or inept). To assess our ability to implement the coding procedures
reliably, a five-percent, randomly drawn subsample was recoded by a different coder.
For the three variables most pertinent to this research (presence or absence of new
arrest or parole violation, year of first new arrest, and most serious arrest), a measure of
reliability (percentage of cases coded identically) was calculated. The agreement found
(10, 94%, and 88%, respectively) was considered quite adequate for purposes of this
research."


It is realized that use of FBI records has certain limitations. For example, some
police agencies may not regularly report all arrests to the FBI." Probably the greatest
weakness of FBI rap sheet data, however, is missing dispositional information (i.e.,
dismissals, convictions, sentences). Fortunately, this latter limitation does not affect the
present study due to the choice of at arrest criterion, which will be discussed below. On
the positive side, a major advantage in using rap sheet information (as opposed to parole
file data) is that a consistent six-year follow-up period can be used for each case,
regardless of whether the releasee was under parole (or mandatory release) supervision
for all, some, or none of the follow-up period.


Although a number of potential outcome measures (arrest, conviction, commitment)
were coded, the criterion selected for our analysis requires only arrest data. The follow-
ing definitions were established: favorable outcome (no arrest)—no criminal arrest," no
parole violation warrant, and did not die while committing a criminal act; unfavorable
outcome (arrest)—any one or more of the above çegative indicators during the follow-up
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TABLE 3


POST-RELEASE OUTCOME
(Six-Year Follow-up; n- 1.806)


A. ARRESTS


No Difficulty (No new
arrest or parole or
mandatory release warrant) 677 37.5


Criminal Arrests
1 352 19.5
2 279 15.5
3 155 8.6
4 107 5.9
5 or more 197 10.9


Parole or Mandatory Release
Warrant Issued 249 13.8


B. DISPOSITIONS


New Criminal Conviction 751 41.6
New Commitment of


60 Days or More 608 33.6
New Commitment of


60 Days or More,
or Parole or Mandatory
Release Violation
Warrant Issued 736 40.8


New (prison) Commitment
in Excess of One Year 497 27.5


Nom The above data do not infer a time sequence as to whether a new arrest or conviction preceded a parole
violation or vice versa. Moreover, the number of parole violations should not be taken as representing
the favorable or unfavorable outcome rate of parolees or mandaiory rekasces as not all offenders were
released with supervision, and not all those released with supervision had • supervision period for the
full 6 years.


period. This is a somewhat more conservative definition of favorable outcome than used
by either the Kitchener, Schmidt, and Glaser (1977) or Gottfrtdson and Ballard (1965)
study. It is our belief, however, that for the consideration of policy decisions relating to
supervision intensity or termination of supervision, an arrest criterion provides an appro-
priate measure."
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TABLE 0


MOST SERIOUS ARREST DURING SIX-YEAR FOLLOW-UP
(Crude Seriousness Index)


Offense


Never Arrested 716 39.7
Homicide (01) 30 1.7
Kidnapping (02) 9 0.5
Forcible Rape (03) 31 1.7
Other Sex Offenses (04) 21 1.2
Robbery (05) 134 7.4
Assault (06) 154 8.5
Burglary (07) 191 10.6
Theft or Larceny (08) 179 9.9
Vehicle Theft (09) .


73 4.0
Forgery or Fraud (10) 75 4.2
Heroin (12) 40 2.2
Drugs (Unspecified or


other than heroin or
marijuana) (13) 47 2.6


Marijuana (14) 23 1.3
Weapons (15) 22 1.2
All Other Offenses (16) 61 3.4


FINDINGS AND DISCUSSION


By the end of the six-year follow-up period, 1,129 cases (62.5% of the sample) had
been arrested at least once, either for a criminal charge or panic violation." In 738
cases (40.9% of the sample), more than one criminal arrest was recorded. Overall, more
than 2,788 separate criminal arrests were noted." Obviously, the risk of rearrest for
released federal prisoners is quite substantial. Convictions on criminal charges were
recorded for 751 cases (41.6% of the sample). For 40.8 percent of the sample (736 cases)
a new commitment of 60 days or more or return to prison as a parole violator was noted.
In 497 cases (27.5% of the sample) a new prison commitment was sustained. Table 3
indicates arrests, convictions, commitments, and panic violations. As noted earlier, FBI
rap sheet records frequently lacked dispositional information. For at least 1,319 arrests,
involving 714 individuals (39.5% of the entire sample), a pending or missing disposition
was listed."
- Table 4 displays the most serious arrest offense recorded for each releasee during


the follow-up period. In cases of more than one arrest, or an arrest with more than one
charge, the offense with the lowest code number was considered the most serious. It is
acknowledged that this seriousness index is relatively crude. That is, while it may be
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safe to say that the average homicide (01) is more serious than the average vehicle theft
(09), there are certain rap sheet offenses (e.g., assault, theft, and heroin offenses) for
which within-category variations in gravity can be extremely wide (for example, an
assault may represent anything from a minor fracas to attempted murder) and may likely
exceed between-category differences. Also, it is recognized that a police charge at arrest
may in some cases bear little relationship to the actual offense committed." Given the
minimal specificity provided by the rap sheet, any attempt to develop a finer index of
offense gravity was deemed unwarranted. Nevertheless, it is believed that the informa-
tion shown provides a useful picture of the most serious allegations made against re-
leased federal prisoners during the follow-up period.


We turn now to an examination of the association between time elapsed after re-
lease without arrest and the likelihood of arrest in a subsequent period. The solid line in
Figure 2 displays the proportion of persons at risk (arrest free) at the beginning of each
year who sustain an arrest during the year." It may readily be seen that the rate of arrest
for the sample as a whole is highest during the first year (32.2%)." However, this does
not imply that those who complete the first year without arrest will necessarily continue
arrest free. While the arrest rate in the second year (21.6%) is lower, it is still substan-
tial. The rate of arrest continues to decline in the third (13.6%) and fourth (7.4%) years.
Thereafter, it appears relatively stable (5.9% if/ the fifth and 6.3% in the sixth year). Data
using the same criterion measure is available for a similar, although somewhat smaller,
sample (N=1,138) of federal prisoners released in 1971 using a three-year follow-up
period (Hoffman, Stone-Meierhoefer, and Beck, 1977). The dashed line in Figure 2
displays this data. During the first year after release, the rates of arrest for the two
samples are for all practical purposes identical. During the second and third years, the
1971 cases appear to experience arrest at a slightly lower rate; nevertheless, the slopes
of the lines appear quite similar.


Next, we wished to ascertain whether the relationship being shown was uniform
throughout the sample or whether it varied when certain background characteristics
were taken into account. Therefore, the sample was subdivided into four "risk" groups
according to an actuarial device (termed a salient factor score) developed for use by the
Parole Commission as an aid in parole selection' s (see Appendix I). Figure 3 presents the
relationships found when the 1970 sample is subdivided in this manner. It is clear that
during the first three years, knowledge of salient factor score adds to our ability to
estimate the likelihood of arrest in each year. As would be expected, during the first year
there is a considerable difference in the rate of arrest among the four risk groups. During
the second and third years, differing rates of arrest among the very good, good, and fair
risk groups remain, while the distinction between 'the fair and poor risk groups disap-
pears. For the fourth, fifth, and sixth year, the rate of arrest of those at risk appears
similar for all except the very good risk cases, which continue to experience a slightly
lower arrest rate. Another way of looking at this is that the very good risk group begins
with a relatively low arrest rate that diminishes only slightly over time. Those in the
poorer risk groups begin with relatively higher arrest rates, but, as time goes on, the
arrest rates for the survivors ben to more closely resemble those of the better risk
groups until, after three years, the rates of arrest of those at risk in all groups are
relatively similar.


Finally, we wished to examine a hypothesis that those who are arrested for the first
time late in the follow-up period tend to be arrested for less serious offenses than those
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FIGURE 2


PERCENTAGE . WITH DIFFICULTY (OF CASES AT RISK) BY YEAR AFTER RELEASE


w 1970 Sample (N o 1M6)
k----K - 1971 Sample (44.1.114)


32.2
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First
	


Second	 Third	 Fourth
	


Fifth	 Sixth


YEAR Ann RELEASE


Non: Number at risk at the beginning of each year (Ent. second. etc.)
1970: 1.1D6: 1.724: 957":1(24• : 763: 717.
1971: 1.114: 767: 637.


One person who died during the previous year is excluded.
"Two people who died during the previous year are excluded.
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FIGURE 3


PERCENTAGE WITH DIFFICULTY BY SALIENT FACTOR SCORE AND YEAR AFTER RELEASE


Poor Risk (Salient Factor Score - 0.--31


Yk--- --R a Fair Risk (Salient Factor Score - 4-5)


0- 0 Good Risk (Salient Factor Score-6;1)


---a Very Good Risk (Salient Factor Score n 9- 11)


First Second


"


Third	 Fourth


YEAR AFTER RELEASE


Fifth Sixth


Risk
Category . First


Number at Rig (3 with Difficulty) By Year
Second	 Third	 Fourth	 Fifth Sixth


•	 with Difficulty
by End of


Follow-up Period


POCK 532 261r 1/14. 150 135 126
149.4) (31.0) (18.5) 110.01 (6.7) (103) 71.4


Fair 472 300 ' 21? 169 156 1366
436.41 OR0) (21.4) (7.7) 112.21 18.81 73.3


Good 463 366 296 259' 236 226
124.2) 119.11 (12.2) f11.91 (4.2) (6.2) 55.9


Very
Good 319 290 262 246 236 729


(9.1) (9.7) (6.1) (4.1) (3.0) (2.6) 30.1


One person who died during the previous year is excluded.
"Of cases at risk.
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arrested earlier. Mannheim and Wilkins (1955), in their study of institutions for English
youths (Borstals), reported that insofar as offense seriousness was measured by the
severity of the sanction imposed, those who committed offenses early in the follow-up
period tended to commit more serious (more heavily punished) offenses. However, use
of the severity of the sanction imposed as a measure of the seriousness of the offense has
an important methodological limitation. That is, the recency of last release from confine-
ment may itself be a powerful factor in sentencing dispositions (i.e., those who recidi-
vate early may be treated more harshly than those who appear to have abstained from
criminal activity for a longer period, even though the offense may be the same).


For our test of this hypothesis, the seriousness of the first arrest by year of first
arrest was tabulated (Figure 4) using the first seven categories of offenses (i.e., catego-
ries 8 through 16 were collapsed as it is believed that the among-category seriousness
distinctions are overly tenuous). Those arrested during the first year do not appear to
have significantly more serious first arrests than those arrested in later years.


There is, however, another way of observing this phenomenon. If we examine the
most serious arrest (during the entire follow-up period) by year of first arrest (Figure 5),
we find that those arrested in the first year do appear more likely to be arrested for
serious offenses than those first arrested later.on (e.g., 60.7% of those arrested during
the first year sustained an arrest during the follow-up period for burglary or an offense
rated as more serious, compared with 46.4% of those first arrested in the second or later
years). The difference between any of the remaining years is not statistically significant.
It appears that this is due to the overall greater average number of arrests sustained
during the follow-up period by those arrested in the first year." When the number of
arrests is held constant, the relationship between the year of first arrest and most serious
arrest disappears."


IMPLICATIONS


Data presented to this point should . leave no doubt that, as a group, federal pris-
oners released in 1970 show a rather high likelihood of sustaining a new arrest within a
six-year follow-up period. It is also clear that the likelihood of a new arrest during a
given year is related both to the salient factor score and the year after release.


Assuming that a parole agency wished to use this type of information in establishing
standardi or guidelines for the differential allocation of supervision resources, a matrix
such as shown in Table 5 might be formulated. This matrix, derived from Figure 3,
divides the sample into three groups, based on salient factor score and year (arrest free)
after release. Group A contains cases with an estimated arrest likelihood in excess of 25
percent for that particular year. Group B contains cases withal; estimated arrest likeli-
hood in excess of 12.5 percent but not more than 25 percent. Group C includes cases
with an arrest likelihood of 12.5 percent or less. For each group, a category of supervi-
sion intensity (e.g., maximum, medium, minimum) could be assigned." This supervision
category would be the normal or customary supervision level designated for that particu-
lar group of caSts. Exceptions to the classification scheme would fall in two general
types. First, assignment to a different level of supervision would be authorized on a
case-by-case basis to accommodate factors not included in the general policy. For ex-
ample, a parolee working on an offshore drilling rig might be assigned to less intense
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FIGutti 4
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• FIGURE 5
MOST SERIOUS OFFENSE FOR WHICH SUBJECT WAS ARRESTED.•


- BY YEAR OF FIRST ARREST (Cumulative Percentages)


• Curing entire follow-up period.
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TABLE 5


SAMPLE SUPERVISION MATRIX


First Second
YEAR Ann RELEASE


Third	 Fourth Fifth Sixth


Poor Risk MAX (A) MAX (A) MED (B) MIN (C) MIN (C) MIN (C)
(SFS' a 0-3) 49.4 31.0 18.5 10.0 6.7 10.3


Fair Risk MAX (A) MAX (A) MED (B) MIN (C) MIN (C) MIN (C)
(SFSia 4-5) 36.4 28.0 21.4 7.7 12.2 8.8


Good Risk MED (B) MED (B) MIN (C) MIN (C) MIN (C) MIN (C)
(SFS a 6-8) 24.2 19.1 12.2 8.8 4.2 6.2


Very Good Risk MIN (C) MIN (C) MIN (C) MIN (C) MIN (C) MIN (C)
(SFS a9-11) 9.1 9.7 6.1 4.1 3.0 2.6


Non: The number noted at the bottom death cell represents the percentage of those at risk sustaining an
arrest during the year.


• GROUP A a MAX (Maximum supervision suggested)
• GROUP B w MED (Medium supra-vision suggested)


GROUP C w MIN (Minimum supervision suggested)
'Salient factor score


supervision than normally indicated, while a parolee experiencing a period of intense
emotional stress might logically be assigned more intense supervision. For management
and quality control purposes, the probation officer assigned to the case could be required
to articulate the reasons for this override of the supervision matrix. Second, there may
be specific classes of cases in which a different policy is deemed warranted. For ex-
ample, cases in which offenses involved violence or large-scale criminal activity might,
as a matter of general policy, be placed at the highest level of supervision for the first
two years regardless of salient factor score. Similarly, a separate matrix might be devel-
oped to aid in the assignment of supervision for those who sustain an arrest yet are
continued under supervision."


For purposes of termination of supervision, similar policy guidance could also be
useful. Clearly, termination of supervision of all cases that are arrest free after one year
on the assumption that the likelihood of a subsequent new arrest was small would be a
decision based on an erroneous assumption. In fact, during the second year of exposure,
the arrest rate is in excess of 18 percent for all but the very good risk (salient factor
score II to 9) group. After three full years being arrest free, however, all cases fall into
the 12.5 percent or less arrest-likelihood category. Thus, for consideration of termination
of supervision, a policy such as described in Table 6 might be developed. As with
standards for supervision intensity, discretionary departures from the matrix on the
provision of specific written reasons could be permitted. Similarly, supplemental policy
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TABLE 6


DRAFT OF EARLY TERMINATION POLICY


A. Cases with a salient factor
score of 9-11: Completion of
2 continuous years of clean
supervision.


Terminate jurisdiction,
unless case-specific
reasons for continued
supervision are present
and documented.


B. Cases with a salient factor
score of 8 or less: Completion
of 3 continuous years of clean
supervision.


C. Cases having completed less than
the above applicable period of
clean supervision.


Terminate jurisdiction,
unless case-specific
reasons for continued
Supervision are present
and documented.


-


Continue jurisdiction,
unless case-specific
reasons for termination
of supervision an present
and documented.'


Definition: "Clean" supervision_ is defined as supervision free of any indication of new criminal behavior or
serious parole violation. In cases of new criminal arrest, if the underlying circumstances of the arrest indicate
substantial evidence of a law violation by the parolee, supervision should normally be continued (even if such
arrest does not result in conviction or parole revocation).


'Cases with pending criminal charges shall not be terminated from jurisdiction until the disposition of such
charges is known.


could be developed, as required, to cover specific types of situations in which additional
factors are deemed pertinent.


Adoption of policy of this form would have the advantage of enhancing consistency
in decisions on the allocation of supervision resources and the termination ofjurisdiction
without removing the opportunity for individual case consideration where pertinent fac-
tors not included within the decision-matrix are present. Moreover, administration and
quality control monitoring would appear to be relatively convenient and straightforward.
Feedback from the application of these policy standards could then be provided to the
Parole Commission and Probation Service at periodic intervals so that policy modifica-
tion, where warranted, could be effected.


It is to be noted that the possible effects of parole supervision (i.e., deterrent or
rehabilitative) have not been considered in this analysis. That is, all cases have been
used in the preceding tabulations regardless of whether they were released to a long
period of supervision, a short period, or no supervision at all. Clearly, it is possible that
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the presence or absence, intensity, or style of supervision could affect the rates shown."
If further research, preferably using random allocation of cases to different supervision
treatments, establishes the existence of specific relationships among the above variables,
this knowledge could be used to facilitate cost-benefit analyses and enable development
of more sophisticated policy matrices.


In addition, variation from whatever policy is adopted might be authorized for a
limited portion of cases (e.g., 10%) chosen randomly from selected matrix classifications
for the specific purpose of assessing the effectiveness of the presence or absence, inten-
sity, or style. of parole supervision on a continuing basis. Knowledge obtained in this
manner, or through other research efforts, could then be translated into action through
further refinement of the policy control devices.


APPENDIX A


SALIENT FACTOR SCORE


Register Number


ITEM A 	


No prior convictions (adult or juvenile) a 3
One prior conviction a 2
Two or three prior convictions a1
Four or more prior convictions a 0


ITEM B 	


No prior incarcerations (adult or juvenile) a 2
One or two prior incarcerations a 1
Three or more prior incarcerations a 0


ITEM C 	  0
Age at first commitment (adult or juvenile):


26 or older w 2
18-2.5 la 1
17 or younger i• 0


ITEM D 	


Commitment offense did not involve auto theft or
check(s) (forgery/Larceny) a 1


Commitment offense involved auto theft DC or
check(s) [Y], or both [Z] a 0


'ITEM E 	


Never had parole revoked or been committed for a
new offense while on parole, and not a probation
violator this time a I
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Has had parole revoked or been committed for a
new offense while on parole DO, or is a probation
violator this time WI, or both [2] a 0


ITEM F 	


No history of heroin or opiate dependence a 1
Otherwise a 0


ITEM G 	


Verified employment (or full-time school attendance)
for a total of at least 6 months during the last 2
years in the community a I


Otherwise a 0


TOTAL SCORE 	


*NOTE TO EXAMINERS:
If item 1) or E is scored 0, place the appropriate letter (X. Y or Z) on the line to the right of the boa.


APPENDIX B


OUTCOMES FOR RE-ARRESTED RELEASEES


Risk
Category •


Number at Risk (% with difficulty in parenthesis)
By Twelve-Month Period After First Arrest'


First Second Third Fourth Fifth Sixth


Poor 298 109 68 52 34 20
(60.1) (33.0) (22.1) (19.2) (14.7) (15.0)


Fair 259 117 83 59 28 20
(51.4) (19.7) (15.7) (22.0) (3.6) (15.0)


Good 214 100 70 41 26
(48.1) (24.0) (28.6) (12.2) (7.7) (7.1)


Very 79 42 29 20 13 5
Good (36.7) (23.8) (20.7) (10.0) (15.4) (0.0)


All 850 368 250 172 101 59
Cases (52.2) (25.3) (21.6) (17.4) (9.9) (11.9)


The number at risk includes only those individuals who had not been committed for more than one year on
their first arrest, had not yet sustained a second unfavorable outcome, and had not yet reached the end of the


• follow-up period.
"Based on salient factor score.


— 98







Post Release Arrest Experiencesof Federal Prisoners: A Six-Year Follow-Up


NOTES


This article was adapted from the December 1977 Report 17 of the U.S. Parole Commission
Research Unit.


Subsequent to the preparation of this report, the U. S. Parole Commission adopted the model
shovm in Table 6 al official policy for decisions-on the termination of jurisdiction (U. S. Parole
Commission, 1978). Furth%•rrour,..ajoint Probation Service/Parole Commission committee has been
formed to consider the revision of supervision standards based on the empirical model shown in
Table 5.


A prisoner denied parole will be released on expiration of sentence less any institutional "good
time" earned. If more than six months of good time is earned, the prisoner is released to
mandatory-release supervision (as if on parole) for the remainder of the sentence, less six
months. For example, if a prisoner with a 60-month sentence, who is denied parole, earns 16
months good time, he or she will be released after service 0( 44 months. The prisoner would then
be under mandatory-release supervision for 10 months (16 months less 6 months). If a prisoner •
with six months or less good time is released by expiration of sentence, release is without
supervision.


'28 C.F.R. 12.40 (Code of Federal Regulations) contains the standard conditions of parole or
mandatory-release supervision and regulations Jgoverning the addition or modification of condi-
tions.	 •	 •


▪The Parole Commission and Reorganization Act of 1976, 18 U.S.C. 114201 et seq. Provisions
• governing the early termination of jurisdiction are found 12(4211 (United States Code).


• 18 U.S.C. 13017 (b) it (d), applicable to persons sentenced under the Youth Corrections Act, 18
U.S.C. (3010.


• 28 C.P.A. 12.46(b), 1975.


I 28 C.F.R. 12.42, 1977.


• Form F-3, United States Parole Commission (Jan uary 1977).


• In California in 1936, over 85 percent of prisoners were released by parole (personal communica-
tion with D.M. Gottfredson, October 1977).


'The simple studied WAS derived from that originally selected by Glaser in 1958 (see Glaser,
.1961).


" For a description of the Uniform Parole Reports system, see Neithercun, Moseley, and Wenk,
(1975).


"Uniform Parole Reports newsletters (Nov. 1970; Oct. 1971; Nov. 1972) indicate approximately 72
percent of 1968-70 parolees survived the first year without difficulty. However, Bennett and
Ziegler (1975) report that only about 50 percent (34,400 of 108431; 16,550 of 33,499) of these
cases were actually difficulty free and still under supervision after OM year. Thus it appears that
a substantial number of cases (on the order of 20%) were terminated from supervision during the
first year other than for parole violation (probably by completion of sentence). This attrition rate
is likely to increase as time goes on and, thus, the bias described in Table 1 (Madison) is likely to
be substantial.


•


"For an example of the ability of a parole board to select better risk cases (when the effects of
supervision are controlled). see Hoffman (1974).


"The two samples had been released under different discharge procedures. The first sample had
been discharged under Adult Authority Resolution 284; the second under an earlier procedure
(Penal Code Section 2943).


"A total of 1,838 cases were identified by the selection method described. During the original
study, twelve cams could not be identified by the FBI from the data available. Of the 1,826
subjects used in the original study, there are 16 additional records that the FBI could not locate.
Furth,alaKa6, the records of four subjects were destroyed because they were over 80 years of
age. These cases wen excluded, reducing our sample to 1,806.


" In the present sample, 45.6 percent were paroled, 29.3 percent were released to mandatory-re-
lease supervision, and 25.1 percent were released by expiration of sentence with no supervision.
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" As the last three digits of the register number designate the institution to which the inmate was
initially assigned, the digit used here for identification was the fifth (i.e., the last digit in the
personal identification number).


"This coding was performed as part of a study on federal parole decision-making funded by the
Law Enforcement Assistance Administration (Grant Number N1-72-0716). For an overall de-
scription of this project. see Gottfredson, Wilkins. Hoffman, and Singer (1974).


"Studies using FBI follow-up must allow for the possible time lag between the date of wrest and
the date an entry for this arrest is posted on the rap sheet. Coding was begun for this sample in
February 1977. Given that the last month for which follow-up information is required is June
1976, this allows a minimum of seven months for the relevant data to be posted.


" Arrests for certain petty offenses (such as drunkenness, gambling, and vagrancy) are not entered
into the FBI's CCH system and, for consistency, were not counted if recorded on the Identifica-
tion Division rap sheet copy. In addition, the offense, "driving while intoxicated:' was elinti-
mated from coding for both the CCH and Identification Division rap sheets.


•


"The Computerized Criminal History (CCH) system was implemented prospectively by the FBI in
1471. Therefore, only those releasees who were rearrested after this date in the federal system or
in one of the states that has direct input to CCH would have been added to the system (once
entered, the entire rap sheet becomes available). This necessitated using both the CCH and
Manual Identification Division files.


" The code sheet sod detailed coding instructions that were used are not shown here but are
contained as appendices in the original report:.


"Supplemented in several cases by telephone calls to the jurisdictions involved.


" A Pearson's product-moment correlation was also calculated for each of the two nondichoto-
mous variables. The resulting coefficients were: year of first new arrest, 0176; most serious


.	 arrest. 0.997.


"In one jurisdiction (District of Columbia) the police are precluded from sending any arrest
records directly to the FBI (in accordance with a decision in Utz v. Cullinane. U. S. Court of


- Appeals (D. C.. 1975)). However, arrest records for certain cases may be forwarded to the FBI
through the U. S. Attorney's office; and in cases of conviction such records may be reported to
the FBI by the court or correctional agency.


ti Certain petty offenses are excluded; see note 19.


" It can be argued that due to the vagaries of the prosecutorial and court systems, an arrest
measure provides (for a group) • better indicator of the frequency of actual criminal conduct than
would a conviction or commitment measure (see Shims: and Shiwuir, 1975). It is to be noted
that we, are not recommending that any parolee be revoked for an arrest unsubstantiated by
additional information as to guilt. We are only saying that when one is attempting to set policy on
a Macroscopic level for the surveillance and provision of service to offenders, an arrest criterion
provides a useful measure of the likelihood of contact with the law. In addition, to restrict parole
board concern only to charges proved beyond a reasonable doubt (the standard for criminal
conviction) would appear inconsistent with the present legislative mandate (IS U.S.C. 14214)
that sets a Preponderanccof-evidence standard for revocation of parole.


"Also included was one person who died during the commission of a criminal act.


" Arrests in excess of five were not coded. There were 186 individuals who were arrested five or
more times.


'' There were 49 individuals for whom five or more pending charges were ceded.


" For a study of the reasons for deterioration of Arrest charges, see Vera Institute of Justice (1977).


" Thirty-one individuals an known to have died during the follow-up period. One died in the
commission of • criminal act; five died without ever being arrested and were eliminated from the
cases at risk during the year in which they died. The remaining 25 had been arrested before their
death and are thus included in the unfavorable arrest outcome group during the year in which
they sustained their first arrest The number of additional individuals who may have died without
coming to the attention of the FBI is unknown.


al Of the 581 individuals with unfavorable arrest outcome during the firrt year, 339 were arrested
during the first six months (18.8% of those at risk) and 242 were arrested during the second six
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months (16.5% of those it risk). Thus, there does not appear to be much, if any, difference
between the first and second six .month periods for the likelihood of arrest of those at risk.


" Set Hoffman, Stone-Meierhoefer, and Beck (1977), Hoffman and Beck (1974), and Hoffman and
Beck (1976).


" For example. of those arrested during the first year, 23.8 percent ended the follow-up period with
only one arrest For years two through six, the respective percentages are: 31.7 percent; 47.7
percent; 57.4 percent; 82.2 percent; and 75.6 percent.


" Kobmogorov-Smirnoff chi-squared values were computed between those arrested during year
one and those arrested in later years for. those with exactly one arrest during the follow-up
period, those with exactly two arrests. etc. The chi-squared values ranged from 1.6 to 4.0 (dfe2)
with none reaching significance.


"to 1971, the U. S. Parole Board and U. S. Probation Service developed a proposed classification
of parolees for differential supervision. Three levels of supervision (maximum, medium, mini-
mum) are described. However, these guidelines for supervision were not empirically derived.
Although the Probation Service formally moved to implement these guidelines in 1974, • recent
General Accounting Office report indicated a lack of consistent application of these standards in
the sample of probation offices studied (Comptroller General of the United States, 1977).


" Appendix B provides data on the outcome rates for those who sustained at least one arrest
during the follow-up period. The outcome rates are calculated by year from the time of the first
arrest (excluding first arrests leading to commitment in excess of one year) to the end of the
period at risk.


This argument might be even more relevant to current supervision practices. Since 1970, the
number of federal probation officer positions has increased substantially (from 614 positions in
1970 to 1,452 positions in 1976), providing more time, per case, for supervision tasks (personal
communication with D. Charnlee, Assistant Chief of Probation. December 1977).
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The Truth-in-Sentencing Commission has provided an outline


of a new sentencing system. It will be left to the Council to do


the hard work of developing and implementing an effective system


by August 5, 2000. The Commission therefore makes the following


suggestions to the Council as it begins to undertake this


important task:


1. Although the Council must enact a system of determinant


sentences, it is not required to develop sentencing guidelines.


The Council can choose other options. For example, the Council


could decide to set a fixed term by statute, which leave little


discretion to the sentencing judge. Or the Council could allow


the judge the discretion to set a fixed sentence within a


specified range. In that case, sentencing guidelines of some


sort would be necessary.


2. The Council should avoid adopting any new sentencing system


that has a disparate impact on people of color. 	 The Federal


guidelines regarding crack cocaine, for example, have had a harsh


impact on African Americans. The Council should strive to avoid


a repeat of a similar scenario in the District of Columbia.


3. The District of Columbia's current criminal code reflects


an intolerance for violent crime; any new sentencing system


should preserve stiff sentences for violent criminals.	 However,


the Council should not ignore the principles of rehabilitation,


particularly for non-violent offenders. In this regard, the


Commission recommends that the Council consider expanding


community corrections programs for non-violent offenders.







Halfway house placement, electronic monitoring, drug court, and


in-patient drug treatment all offer less costly and more


• effective alternatives to incarceration.


4. Council should also examine the Youth Rehabilitation Act.


Because all District of Columbia felons will eventually be


incarcerated in the federal system, it is unlikely that the


current requirements for segregation of youthful felons can be


preserved. However, the Council may want to consider special


District-run facilities for incarcerated misdemeanants, who will


remain in the District's correctional system. Moreover, the


Revitalization Act does not prohibit the Council from maintaining


provisions for the expungement of the records of all youth


offenders.	 Although parole has been abolished for subsection(h)


felons, it is possible for the Council to explore other


mechanisms for early release of such persons. One option is to


permit the United States Parole Commission to petition the


Superior Curt for a reduction in sentence once it is determined


that the youth has been rehabilitated. Another option is to


establish a separate, shorter sentence scheme for persons who are


sentenced under the Youth Act.


5. The Council should consider revising the current statutory


provisions for reduction of minimum sentence to conform with a


determinate sentencing system. - Since parole has been abolished,


a fail-safe provision for sentence reduction is clearly


warranted.	 In practice,, the current provision has been employed


only in rare circumstances for persons who have exhibited
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extraordinary rehabilitative efforts while incarcerated. It is


possible to craft new legislation which allows the court to


reduce a determinate sentence to time served. 	 Sentence


reduction would therefore remain available to remedy those few


instances where requiring the offender to serve the full sentence


originally imposed would be manifestly unjust.


3





		Page 1

		Page 2

		Page 3



